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Statement  of  Questions  Presented 

Whether  a  wife,  who  was  jointly  occupying  living  quar¬ 
ters  in  the  District  with  her  husband,  a  domiciliary  of 
Virginia,  when  she  filed  her  divorce  Complaint,  being  then 
not  yet  separated  from  him,  and  who  filed  a  supplemental 
complaint  after  the  separation,  possessed  the  required 
District  residence  for  the  full  proceeding;  whether  their 
relationships  at  the  time  of  the  filing  of  the  Complaint,  and 
later,  wTere  such  as  to  constitute  cohabitation  and  a  con¬ 
donation  of  cause  of  action;  whether  the  wife’s  pre-marital 
knowledge  of  the  husband’s  alcoholism  bars  it,  and  acts 
flowing  from  it,  as  grounds  for  divorce;  whether,  when  a 
co-respondent  is  named  and  charged  with  adultery,  and 
does  not  file  Answer  or  otherwise  appear  and  is  not  brought 
in  by  publication,  the  requirements  of  Section  417,  Title 
16,  District  Code,  are  fulfilled  by  the  making  of  personal 
service  upon  her  in  another  jurisdiction  of  an  expired 
process ;  whether,  when  the  allegations  of  cruelty  in  a  Com¬ 
plaint  have  not  been  proven  or  have  been  condoned,  and 
when  the  allegations  of  adultery  in  a  Supplemental  Com¬ 
plaint  have  not  been  lawfully  presented  because  the  co¬ 
respondent  had  not  been  brought  in,  both  complaints  should 
be  dismissed,  no  other  basis  for  relief  having  been  as¬ 
serted;  whether,  following  the  husband’s  waiver  of  the 
issue  of  marriage  validity,  the  Court,  in  sole  reliance  on 
a  foreign  record  before  it,  and  without  taking  available 
testimony  or  adequately  inquiring  otherwise,  should  have 
made  findings  and  conclusions  establishing  the  legality  of 
an  earlier  foreign  divorce  proceeding,  its  fraudulent  char¬ 
acter  having  been  indicated  by  an  affidavit  filed  previously 
of  record;  whether  the  Court  exceeded  its  powers  in  per- 


(i) 


II 


maneutlv  enjoining  the  husband  from  prosecuting  an  ac¬ 
tion  in  Virginia  for  annulment  of  the  marriage,  both  parties 
being  before  the  Court  of  that  State;  whether  the  husband’s 
visitation  rights  should  have  been  clearly  defined,  in  view 
of  the  parties’  mutual  inability  to  cooperate  to  effectuate 
them;  whether,  on  the  facts  as  to  the  parties’  respective 
circumstances,  the  Court  should  have  awarded  $600  monthly 
permanent  support,  and  $3,000  counsel  fee,  and  allocated 
one  half  of  the  monthly  award  as  for  the  support  of  the 
child,  four  years  old,  for  taxation  purposes. 
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* 

I 

A 

^  Jurisdictional  Statement 

**  On  June  16,  1952,  appellee  Katharyn  F.  Osgood  filed 

Complaint  in  the  District  Court  against  appellant  Austin 
Branch  Osgood,  for  separate  maintenance  or  limited  divorce 
(App.  108),  pursuant  to  Sections  403  and  415,  Title  16, 

«  District  of  Columbia  Code,  1951.  Thereafter,  and  on  De- 

cember  18, 1953,  she  filed  a  Supplemental  Complaint,  adding 
a  defendant.  (App.  130)  This  appeal  is  from  the  Judg¬ 
ment  of  the  District  Court  entered  March  25,  1954  on  such 
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complaints  after  trial,  in  favor  of  appellee  and  against 
appellant.  (App.  140)  This  Court  has  jurisdiction  under 
Sections  1291  and  1294,  Title  28,  United  States  Code. 

Statement  of  the  Case 

(a) 

In  her  Complaint  filed  June  16, 1952,  appellee  alleged  that 
she  was  then,  and  for  more  than  two  years  prior  had  been, 
a  resident  of  the  District  of  Columbia;  that  appellant 
claimed  to  be  a  resident  of  Virginia,  but  lived  in  the  Dis¬ 
trict;  that  she  and  appellant  had  been  lawfully  married  in 
the  District  on  August  9,  1949,  and  had  one  child,  born 
May  13,  1950;  that  following  their  marriage,  she  and  ap¬ 
pellant  resided  at  Charlottesville,  Virginia,  until  November 
1949,  and  had  since  lived  in  the  District;  that  during  their 
marriage  appellant  had  been  addicted  to  the  excessive  use 
of  alcohol,  and  on  occasions  indulged  in  violent  conduct, 
and  had  threatened  and  humiliated  her,  and  in  general  had 
practiced  a  systematic  course  of  cruelty  which  impaired 
her  health;  that  in  addition  to  paying  their  apartment  ren¬ 
tal  of  $300  monthly,  appellant  had  been  providing  her  with 
about  $350  monthly  for  food  and  household  expenses,  but 
otherwise  had  failed  and  refused  to  provide  adequately  for 
her,  although  able  to  do  so,  having  a  gross  annual  income 
of  about  $29,000,  while  her  own  independent  income  was 
only  about  $1,200  annually  from  stocks  owned  by  her. 
(App.  108-110) 

In  the  caption  of  her  Complaint,  appellee  gave  her  ad¬ 
dress,  and  also  appellant’s,  as  “1028  Connecticut  Avenue, 
N.  W.,  Apartment  1101,  Washington,  D.  C.”  (App.  108) 


In  his  Answer  filed  August  29,  1952,  appellant  demanded 
proof  of  appellee’s  alleged  District  residence,  and  averred 
that  he  was  living  only  temporarily  in  the  District ;  admitted 
that  he  had  married  appellee,  and  also  that  he  had  been 
addicted  to  the  use  of  alcohol,  but  averred  that  such  con¬ 
dition  had  existed  for  many  years  prior  to  their  marriage, 
of  which  fact  appellee  had  knowledge  at  the  time ;  admitted 
that  he  had  been  paying  apartment  rental  and  making  pro¬ 
vision  for  support  as  alleged,  and  averred  that  he  had  been 
making  additional  substantial  payments  for  appellee; 
averred  that  any  threats  to  her  had  been  made  when  he  was 
under  the  influence  of  alcohol,  and  were  not  seriously  meant ; 
admitted  receiving  about  $13,200  annual  salary  as  Presi¬ 
dent  of  the  Blue  Ridge  Slate  Corporation,  Charlottesville, 
Virginia,  and  about  $12,000  annually  from  a  trust  in  Boston 
established  by  his  grandmother;  denied  all  other  allega¬ 
tions,  and  asked  the  dismissal  of  the  Complaint.  (App. 
111-112) 

(c) 

On  November  21,  1952,  Consent  Order  was  entered  in  the 
District  Court,  awarding  custody  of  the  child  to  the  appellee, 
pendente  lite,  and  allowing  $700  monthly,  pendente  lite, 
for  the  support  of  herself  and  the  child.  (R.  288)  There¬ 
after,  and  on  June  10,  1953,  appellant  filed  motion  (R.  289) 
to  reduce  the  monthly  maintenance  to  $350.  The  Domestic 
Relations  Commissioner  recommended  reduction  to  $500 
monthly  (R.  300),  and  after  hearing,  Order  was  entered 
on  July  21,  1953,  reducing  such  maintenance  to  $600 
monthly.  (R.  301)  In  his  affidavit  of  June  9, 1953,  in  support 
of  the  above  Motion,  appellant  stated  that  when  he  con¬ 
sented  to  the  maintenance  Order  of  November  21,  1952, 
“he  did  so  improvidently,  and  by  way  of  offering  appease- 
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ment  to  plaintiff,  in  the  hope  that  their  martial  difficulties 
would  be  settled  amicably;  that  a  friendly  adjustment  did 
seem  likely  at  the  time;  that  defendant  assumed  that  if 
the  same  did  not  in  fact  occur,  then  there  would  be  an  early 
trial  herein,  so  that  in  any  event  the  maintenance  pendente 
lite,  to  which  he  had  consented,  would  be  of  short  duration; 
that  the  adjustment  did  not  thereafter  occur,  nor  has  trial 
taken  place,  and  now  appears  deferred  until  Fall;  that 
defendant’s  financial  condition  did  not  then,  and  does  not 
now,  permit  him  to  pay  such  high  alimony,  or  any  amount 
near  it.”  (App.  115-119) 

On  December  14,  1953,  appellant  filed  Motion  to  modify 
the  above  Order  of  July  21,  1953,  by  reducing  the  monthly 
maintenance  pendente  lite  to  $300  (R.  320),  annexing  to 
the  Motion  his  supporting  affidavit  December  14,  1953. 
(App.  128-130)  After  hearing,  Order  was  entered  on  Jan¬ 
uary  26,  1954,  overruling  the  Motion  without  prejudice,  and 
advancing  the  cause  for  early  trial.  (R.  332) 

(d) 

On  June  9,  1953,  appellant  filed  Motion  in  the  District 
Court  to  dismiss  appellee’s  Complaint  for  failure  of  cause 
of  action,  and  of  her  right  to  relief,  through  condonation, 
which  Motion  was  overruled  on  August  4,  1953,  after  hear¬ 
ing,  a  basic  factual  issue  having  developed  on  affidavits. 

(e) 

On  November  9,  1953,  through  Messrs.  Clarke,  Richard, 
Moncure  and  Whitehead,  of  Alexandria,  Virginia,  appel¬ 
lant  filed  Complaint  in  the  Circuit  Court  of  Arlington 
County,  Virginia,  to  annul  his  marriage  to  the  appellee. 
(App.  119-122)  Thereafter,  and  on  November  20,  1953, 
appellee  filed  Motion  in  the  District  Court  to  enjoin  the 
appellant  pendente  lite,  from  proceeding  with  that  suit 
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(App.  118),  attaching  to  her  Motion  a  certified  copy  of 
proceedings,  Austin  B.  Osgood,  plaintiff  v.  Nancy  Hancock 
Osgood,  defendant,  instituted  in  May  1949  in  the  Circuit 
Court  of  the  Tenth  Judicial  Circuit  of  Florida,  in  and  for 
Polk  County.  (Plaintiff’s  Exhibit  No.  3,  in  record.) 

Annexed  to  appellant’s  Points  and  Authorities  filed  in 
opposition  to  this  Motion  were  (1)  his  affidavit  of  Novem¬ 
ber  25,  1953  detailing  facts  in  the  establishment  of  his  past 
and  present  Virginia  domicile,  (App.  123-124)  (2)  his  affi¬ 
davit  of  December  7,  1953  outlining  certain  steps  which  had 
been  pursued  in  the  Florida  proceeding  (App.  125-126)  and 
(3)  the  affidavit  December  7,  1953,  of  William  A.  Moncure, 
Esq.,  member  of  the  above  law  firm,  expressing  the  general 
view  that  the  suit  to  annul  was  well  grounded  at  law\  (App. 
126-127.) 

On  December  11,  1953,  after  hearing,  the  District  Court 
entered  an  Order  restraining  appellant  from  the  further 
prosecution  of  the  suit  to  annul,  pendente  lite,  and  until 
the  disposition  of  appellee’s  cause  in  the  District  Court. 
(App.  127) 

On  December  10,  1953,  the  defendant  in  the  Virginia  pro¬ 
ceeding  to  annul,  namely  Katharyn  F.  Osgood,  filed  Motion 
for  Summary  Judgment  therein,  through  George  B.  Bron- 
fen,  Esq.,  Arlington,  Virginia.  Then  on  December  15,  1953, 
plaintiff  in  that  proceeding,  namely  Austin  Branch  Osgood, 
filed  Motion  to  dismiss  the  above  Motion.  Then  on  January 
5,  1954,  defendant  in  that  proceeding  filed  Answer  therein, 
through  Messrs.  Bronfen  and  Lewis  H.  Shapiro.  Accord¬ 
ingly,  both  parties  are  before  the  Court  in  that  proceeding, 
which  remains  pending. 

(f) 

On  December  10,  1953,  Consent  Order  was  entered  in  the 
District  Court,  granting  leave  to  appellee  to  file  the  Sup¬ 
plemental  Complaint,  and  thereafter  and  on  December  18, 
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1953,  she  filed  it.  (App.  130)  Simultaneously,  namely  on 
December  18,  1953,  appellee  took  out  process  for  service 
upon  the  co-respondent  therein,  and  without  thereafter  re¬ 
newing-  the  accompanying  summons  at  any  time,  caused 
such  process  to  be  personally  served  upon  her  in  Virginia 
on  January  23,  1954.  (App.  131,  132)  The  co-respondent 
did  not  file  Answer  or  otherwise  appear,  and  was  not 
brought  in  by  publication. 

(s) 

In  his  Answer  to  the  Supplemental  Complaint,  appellant 
admitted  that  appellee  was  a  District  resident  when  she  filed 
it,  hut  denied  that  she  had  been  such  resident  when  she  filed 
her  original  Complaint  on  June  16,  1952;  denied  that  he 
lived  in  the  District,  averring  that  he  was  a  resident  of 
Virginia,  and  had  been  domiciled  there  continuously  since 
1942;  admitted  that  he  and  appellant  had  gone  through  a 
ceremony  of  marriage  in  Washington,  D.  C.,  on  August  9, 
1949,  and  that  on  May  13, 1950,  their  child,  Kevan,  was  born, 
but  denied  that  such  ceremony  constituted  a  valid  marriage, 
as  he  was  then  still  married  to  Nancy  Hancock  Osgood; 
admitted  that  following  the  ceremony,  he  and  appellee  lived 
together  at  Charlottesville,  Virginia,  until  September  1950, 
averring  that  appellee  then  left  for  the  District,  refusing  to 
return  to  Charlottesville ;  averred  that  until  December  1950, 
appellee  lived  in  an  apartment  on  Woodley  Road  in  the  Dis¬ 
trict,  where  he  co-habited  with  her  periodically,  and  that 
the  Blue  Ridge  Slate  Corporation,  of  Charlottesville,  then 
leased  an  apartment  on  Connecticut  Avenue  in  the  District, 
where  appellee  lived  until  January  1953,  when  she  moved 
to  Sixteenth  Street;  averred  that  he  and  appellee  lived 
periodically  in  the  Connecticut  Avenue  apartment  until 
July  1952,  and  that  they  have  not  cohabited  anywhere 
since,  except  for  about  ten  days  at  the  seashore  in  Septem¬ 
ber  1952;  averred  that  continuously  since  September  1942, 
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►  be  has  maintained  residential  quarters  in  Charlottesville, 
acquiring  additional  residential  quarters  in  June  1953  in 
Arlington,  Virginia,  where  he  has  since  lived  when  not  in 
Charlottesville;  (App.  132-136) 

Renewed  his  earlier  admissions  with  respect  to  the  use  of 

►  alcohol,  and  also  his  averments  that  such  addiction  had 
existed  for  many  years  prior  to  the  ceremony  of  marriage, 
and  that  appellee  had  full  knowledge  of  the  same  at  that 
time;  renewed  his  earlier  averments  respecting  the  sup- 

*  port  which  he  had  supplied  to  the  appellee  while  they  were 

k  living  together ;  denied  that  his  income  was  as  large  as  had 

been  alleged,  and  averred  that  it  had  declined  to  an  annual 
gross  of  about  $15,700,  exclusive  of  Federal  Income  and 
w  Virginia  State  income  tax  liabilities,  and  before  alimony  to 

*  appellee;  and  that  he  owed  very  substantial  sums;  that  he 

„  had  not  committed  adultery;  (App.  132-136) 

For  a  separate  affirmative  and  alternate  defense,  appel¬ 
lant  alleged  that  all  the  asserted  offenses  of  which  appellee 

►  complained  in  her  Supplemental  Complaint  (incorporated 

„  from  her  original  Complaint  filed  June  16,  1952),  para- 

r  graphs  4,  5,  and  6,  had  been  condoned  by  her,  as  she  and 

appellant  had  continued  to  cohabit  as  husband  and  wife  in 
the  apartment  on  Connecticut  Avenue,  for  several  weeks  fol- 
lowing  the  filing  of  her  original  Complaint,  to  wit,  until  July 
,  4, 1952.  (App.  136) 

*  00 

Trial  took  place  on  March  2  and  3,  1954,  and  thereafter 
and  on  March  25,  1954,  the  judgment  was  entered.  (App. 
140,  141)  On  April  21,  1954,  appellant  filed  Notice  of  Ap- 

•  peal  from  it.  (R.  340)  On  the  following  day,  appellee  like- 

*  wise  filed  Notice  of  Appeal.  Then  on  June  29,  1954,  both 

appeals,  and  a  consolidated  record,  were  filed  in  this  Court, 
the  appeal  of  Austin  Branch  Osgood  being  No.  12,294,  and 

c  that  of  Katharyn  F.  Osgood  being  No.  12,295.  On  July  14, 
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1954,  Austin  Branch  Osgood,  appellee  in  Appeal  No.  12,295, 
filed  Motion  to  dismiss  that  appeal,  and  then  on  July  27, 
1954,  while  that  motion  was  pending,  the  parties  filed  agree¬ 
ment  to  dismiss  it. 

Statutes  and  Rules  Involved 

District  of  Columbia  Code,  1951,  Title  16,  Section  401 : 

“No  decree  of  nullity  of  marriage  or  divorce  shall  be 
rendered  in  favor  of  anyone  who  has  not  been  a  bona 
fide  resident  of  the  District  of  Columbia  for  at  least  one 
year  next  before  the  application  therefor,  and  no  di¬ 
vorce  shall  be  decreed  in  favor  of  any  person  who  has 
not  been  a  bona  fide  resident  of  said  District  for  at  least 
two  years  next  before  the  application  therefor,  for  any 
cause  which  shall  have  occurred  out  of  said  District  and 
prior  to  residence  therein.” 

District  of  Columbia  Code,  1951,  Title  16,  Section  417: 

“In  all  divorce  cases  where  adultery  is  charged  the 
person  or  persons  with  whom  the  adultery  is  charged  to 
have  been  committed  shall  be  made  defendant  or  de¬ 
fendants  and  brought  in  by  personal  service  of  process 
or  by  publication  as  in  other  cases.” 

Local  Civil  Rules,  United  States  District  Court  for  the 
District  of  Columbia  (February  15,  1952): 

“Rule  7.  Return  of  Summons;  Publication  and 
Proof. 

(a)  Return.  If  a  summons  be  not  served  it  shall  be 
returned  to  the  Clerk’s  office  on  the  twentieth  day  after 
the  issuing  thereof.  *  *  #” 

Federal  Rule  of  Civil  Procedure  4(a); 

“Summons;  Issuance.  Upon  the  filing  of  the  com¬ 
plaint  the  Clerk  shall  forthwith  issue  a  summons  and 
deliver  it  for  service  to  the  Marshal  or  to  a  person 


specially  appointed  to  serve  it.  Upon  request  of  the 
plaintiff  separate  or  additional  summons  shall  issue 
against  any  defendants.” 

Statement  of  Points 

1.  The  District  Court  erred  in  not  dismissing  plaintiff’s 
(appellee’s)  Complaint,  and  Supplemental  Complaint,  on 
the  ground  that  she  had  not  been  a  bona  fide  resident  of  the 
District  for  at  least  one  year  prior  to  filing  her  Complaint. 

2.  The  District  Court  erred  in  not  ruling  that  the  offenses 
of  cruelty  charged  in  Appellee’s  Complaint,  and  thereafter 
re-alleged  by  incorporation  in  paragraphs  4,  5,  and  6  of  her 
Supplemental  Complaint,  had  not  been  proven  or  had  been 
condoned  by  her. 

3.  The  District  Court  erred  in  not  striking  the  allegations 
of  Appellee’s  Supplemental  Complaint  relating  to  adultery, 
and  all  evidence  adduced  thereunder,  on  the  ground  that 
the  party  named  as  co-respondent  had  not  filed  Answer  or 
otherwise  appeared,  and  had  not  been  brought  in  by  per¬ 
sonal  service  of  process  or  by  publication. 

4.  The  District  Court  erred  in  not  dismissing  Plaintiff’s 
(Appellee’s)  Complaint,  and  Supplemental  Complaint,  on 
the  ground  that  their  respective  allegations,  for  which  re¬ 
lief  was  sought,  were  not  supported  by  evidence  that  was 
conclusive,  and  by  evidence  that  was  competent. 

5.  The  District  Court  erred  in  making  findings  and  con¬ 
clusions  establishing  the  validity  of  the  divorce  proceedings, 
1949,  Austin  Branch  Osgood ,  plaintiff,  v.  Nancy  Hancock 
Osgood,  defendant,  Circuit  Court,  Tenth  Judicial  Circuit  of 
Florida  for  Polk  County,  and  should  have  refrained  from 
making  findings  and  conclusions,  or  in  the  alternative  should 
have  declared  such  proceedings  fraudulent,  and  the  decree 
of  divorce  entered  therein,  void. 

6.  The  District  Court  erred  in  permanently  enjoining 
defendant  (Appellant)  from  prosecuting  the  annulment 
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proceeding,  Austin  Branch  Osgood,  plaintiff,  v.  Kathryn  F. 
Osgood,  defendant,  Chancery  No.  6905,  Circuit  Court  of 
Arlington  County,  Virginia. 

7.  The  District  Court  erred  in  failing  to  grant  feasible 
visitation  rights  to  the  defendant  (Appellant). 

8.  The  District  Court  erred  in  awarding  permanent  sup¬ 
port  to  Appellee  in  excess  of  her  requirements,  and  also  in 
allocating  it  unrealistically  for  Federal  income  taxation  pur¬ 
poses,  the  allowances  to  her  and  counsel  being  beyond  ap¬ 
pellant’s  ability  to  pay. 

Summary  of  Argument 

1.  Appellant  has  been  domiciled  in  Virginia  since  1942. 
When  Appellee  filed  her  Complaint  on  June  16,  1952,  the 
parties  were  jointly  occupying  living  quarters  in  the  Dis¬ 
trict,  and  had  not  yet  separated,  nor  was  it  alleged  that  they 
had.  Accordingly,  Appellee’s  domicile  followed  Appel¬ 
lant’s,  and  as  “residence”  means  “domicile”  under  the  di¬ 
vorce  statutes,  Appellee  did  not  have  the  required  District 
residence  on  June  16,  1952,  so  shown  also  by  her  declara¬ 
tions  of  Virginia  residence  to  Virginia  authorities,  1950- 
1953.  Such  jurisdictional  infirmity,  for  lack  of  District  resi¬ 
dence  on  June  16,  1952,  extends  to  the  Supplemental  Com¬ 
plaint,  a  mere  appendage  of  the  Original  Complaint,  and 
both  Complaints  should  therefore  have  been  dismissed. 

2.  After  Appellee  had  filed  her  Complaint  on  June  16, 
1952,  she  and  Appellee  continued  to  cohabit  as  husband  and 
wife  until  July  4,  1952,  when  they  separated.  In  the  late 
summer  they  resumed  cohabitation  for  about  10  days  at 
the  seashore.  Accordingly,  Appellee  condoned  any  cause 
of  action  under  the  Complaint.  Moreover,  she  had  pre-mar- 
ital  knowledge  of  Appellant’s  alcoholism,  and  therefore  it, 
and  any  acts  flowing  from  it,  are  barred  as  grounds  for 
divorce. 


3.  On  December  18, 1953,  and  prior  to  trial,  Appellee  filed 
a  Supplemental  Complaint,  naming  a  co-respondent  and 
charging  adultery,  simultaneously  taking  out  process  which 
was  personally  served  upon  the  co-respondent  in  Virginia  on 
January  23,  1954.  At  the  trial  the  Court  quashed  the  serv¬ 
ice,  ruling  that  the  process  had  expired  20  days  after  its 
issuance.  The  co-respondent  did  not  file  Answer  or  other¬ 
wise  appear,  and  was  not  brought  in  by  publication.  Ac¬ 
cordingly  there  was  non-compliance  with  Section  417,  Title 
16,  District  Code,  1951,  and  the  allegations  of  adultery  in  the 
Supplemental  Complaint,  and  all  evidence  adduced  under 
them,  should  have  been  stricken. 

4.  The  allegations  of  cruelty  in  the  Complaint,  and  later 
incorporated  in  the  Supplemental  Complaint,  were  not 
proven,  or  had  been  condoned.  The  allegations  of  adultery 
in  the  Supplemental  Complaint  were  not  validly  presented, 
because  the  co-respondent  had  not  been  brought  in  by  per¬ 
sonal  service  of  process  or  by  publication,  as  required  under 
the  Section  417.  No  other  basis  for  relief  was  asserted. 
Therefore,  both  Complaints  should  have  been  dismissed. 

5.  At  the  trial  Appellant  waived  the  issue  of  marriage 
validity.  Notwithstanding,  the  Court,  in  sole  reliance  upon 
a  foreign  record  before  it,  and  without  adequately  inquiring 
otherwise,  made  comprehensive  findings  and  conclusions 
establishing  the  validity  of  divorce  proceedings  which  Ap¬ 
pellant  had  instituted  in  Florida  in  1949.  Their  fraudulent 
character  was  shown  by  an  affidavit  by  Appellant  previously 
filed  of  record  herein,  and  was  otherwise  indicated.  Appel¬ 
lant  was  present  at  the  trial,  and  readily  available  for  exam¬ 
ination.  Accordingly,  the  Court  should  have  refrained 
from  making  findings  and  conclusions,  or  alternatively 
should  have  effectively  scrutinized  such  proceedings,  and 
declared  them  fraudulent,  and  the  decree  entered  therein, 
void. 
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6.  On  November  9,  1953,  and  before  trial  herein,  Appel¬ 
lant  filed  suit  in  Virginia  for  annulment  of  marriage  to  Ap¬ 
pellee.  On  December  11, 1953,  Order  was  entered  herein  re¬ 
straining  Appellant  pendente  lite,  and  until  the  disposition 
of  Appellee’s  cause  in  the  District  Court,  from  continuing 
with  the  annulment  action.  About  that  time,  and  again  sub¬ 
sequently,  Appellee  submitted  to  the  jurisdiction  of  the  Vir¬ 
ginia  Court  in  the  suit  for  annulment,  by  filing  motion 
therein  for  summary  judgment,  and  by  filing  Answer. 
Thereafter,  and  at  the  trial  herein,  the  District  Court,  act¬ 
ing  on  its  own  motion,  and  not  on  any  request  of  the  parties, 
made  the  injunction  permanent.  Such  action  was  in  excess 
of  its  powers,  and  should  be  rescinded. 

7.  The  District  Court  awarded  custody  of  the  minor 
child  to  Appellee,  with  right  reserved  to  Appellant  to  see 
the  child  at  reasonable  times  and  reasonable  hours.  The 
degree  of  ill-feeling  which  has  been  engendered  between  the 
parties  prevents  the  mutual  reciprocal  accommodation 
which  is  necessary  for  the  effectuation  of  that  right.  The 
Court  was  apprised  of  this  personal  situation,  and  was  urged 
to  define  the  right  clearly  in  order  to  make  it  feasible,  and 
should  have  done  so. 

8.  Appellant’s  net  monthly  income,  after  deduction  for 
bank  loan  curtailment  and  interest,  and  for  withholding  tax 
and  social  security,  and  after  giving  consideration  for  Fed¬ 
eral  and  Virginia  State  income  taxes,  is  about  $850.  Ac¬ 
cordingly,  the  $600  monthly  permanent  support,  which  is 
beyond  Appellee’s  requirements,  should  be  drastically  re- 
duced,  and  the  $3,000  counsel  fee  reconsidered. 
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Argument 

Point  1 

(a) 

Appellee  alleged  in  her  Complaint  filed  June  16, 1952  that 
she  was  a  resident  of  the  District,  and  had  been  such  for 
more  than  two  years  previously.  (App.  108)  In  his  An¬ 
swer,  appellant  neither  admitted  or  denied,  but  demanded 
strict  proof.  (App.  Ill)  In  her  Supplemental  Complaint 
filed  December  18,  1953,  appellee  incorporated  her  prior 
allegations  of  residence,  by  reference.  (App.  130)  Fed¬ 
eral  Rule  of  Civil  Procedure  15  (d)  establishes  that  the  pur¬ 
pose  of  a  supplemental  pleading  is  to  set  forth  transactions 
or  occurrences  or  events  which  have  happened  since  the  date 
of  the  pleading  sought  to  be  supplemented.  Accordingly,  a 
Supplemental  Complaint  is  a  mere  addition  or  continuation 
of  the  original  bill  of  Complaint.  Berssenbrugge  v.  Luce, 
30  Fed.  Supp.  101;  Magee  v.  McNany ,  10  F.R.D.  5.  If  ap¬ 
pellee  did  not  possess  the  required  District  residence  when 
she  filed  her  Complaint,  it  will  fall  for  that  reason,  and  her 
Supplemental  Complaint  also,  as  the  latter  is  merely  an 
appendage  of  the  former. 

It  its  Findings  entered  March  25, 1954,  the  District  Court 
held  that  appellee  was  a  resident  of  the  District,  and  had 
been  such  “for  more  than  two  years  prior  to  the  filing  of 
this  complaint”  and  that  “since  September  1950  the  matri¬ 
monial  domicile  of  the  plaintiff  and  defendant  was  the 
District  of  Columbia  and  continued  so  through  June  18, 
1953”  (App.  137);  and  having  so  found,  the  Court  con¬ 
cluded  that  it  had  jurisdiction.  (App.  138) 

Appellant  testified  at  the  trial  that  he  was  born  in  Massa¬ 
chusetts,  and  attended  Yale  University;  that  having  ac¬ 
quired  by  gift  and  purchase,  stock  in  the  Blue  Ridge  Slate 
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Corporation,  Charlottesville,  Virginia,  and  having  been 
made  its  President,  he  moved  to  Virginia  in  October  1942, 
to  look  after  his  interests  (App.  50-51) ;  that  the  company 
manufactures  slate  roofing  granules  for  prepared  asphalt 
shingles,  and  is  still  in  operation  (App.  51) ;  that  he  married 
Nancy  Hancock  Osgood  in  Virginia  in  1946,  and  that  they 
thereafter  lived  together  at  Carter  Ridge  Farm,  near  Char¬ 
lottesville,  owned  by  him,  until  August  1948,  when  they  sep¬ 
arated,  his  wife  then  instituting  limited  divorce  proceedings 
in  Virginia,  in  which  he  was  personally  served,  and  obtain¬ 
ing  a  decree  (App.  51-52;  63)  that  he  continued  to  reside  in 
Charlottesville,  first  at  Carter  Ridge  Farm  until  December 
1948,  then  at  Lewis  Mountain  Road  until  September  1950, 
and  thereafter  and  to  the  present  at  Cargyl  Lane  (App. 
52-53) ;  that  he  also  maintains  a  residence  at  1500  Arlington 
Boulevard,  Arlington,  Virginia  (App.  53) ;  that  he  has  no 
earned  income  other  than  from  the  above  corporation  (App. 
53) ;  that  he  has  never  paid  any  taxes  to  the  District  of 
Columbia  but  has  paid  Virginia  State  property,  income, 
and  capitation  taxes  every  year  (App.  53) ;  that  his  Federal 
income  tax  returns  go  to  Richmond  (App.  53) ;  that  he  has 
been  paying  poll  taxes  in  Virginia  since  1942  (App.  53-54) ; 
that  he  pays  taxes  in  no  jurisdiction  other  than  Virginia 
(App.  54).  (Please  see  defendant’s  (appellant’s)  Exhibit 
Xo.  5,  in  the  record  in  original  form,  being  six  Virginia 
State  tax  receipts  issued  to  him  1950-1953.) 

Appellant  also  testified  that  he  has  voted  in  Virginia, 
and  in  no  other  jurisdiction  since  1942,  having  voted  in 
Massachusetts  prior  to  that  date  (App.  54) ;  that  in  Vir¬ 
ginia  he  has  voted  in  primaries  and  regular  elections,  and 
also  in  the  Presidential,  Congressional,  and  Gubernatorial 
elections  (App.  54) ;  that  he  has  had  a  post  office  box  address 
in  Charlottesville,  since  1942  (App.  54) ;  that  since  1942 
his  name  has  appeared  in  Charlottesville  telephone  and  city 


directories  (App.  54) ;  that  he  has  never  had  a  bank  account 
in  the  District,  nor  belonged  to  any  clubs  there,  but  has 
belonged  to  one  club  in  Charlottesville  since  1942,  and  to 
another  there  since  1948.  (App.  54-55) 

Appellant  testified  further  that  following  his  marriage 
to  appellee  in  August  1949,  they  lived  at  1914  Lewis  Moun- 
tian  Road  in  Charlottesville  until  September  1950,  when 
the  lease  ran  out  (App.  55) ;  that  he  then  moved  to  Cargyl 
Lane  in  Charlottesville,  but  that  appellee  went  to  Washing¬ 
ton  and  did  not  return  to  Charlottesville  except  to  get  some 
clothes  (App.  55) ;  that  two  or  three  years  ago  she  stayed 
with  him  at  Cargyl  Lane  (App.  55) ;  that  he  pays  for  the 
insurance  on  all  the  furniture  in  the  house  on  Cargyl  Lane, 
such  insurance  being  carried  in  his  name.  (App.  56) ;  that 
about  half  of  the  furniture  is  his.  (App.  56) 

That  in  December  1950  the  Slate  Corporation  took  a 
lease  on  an  apartment  at  1028  Connecticut  Avenue,  N.  W., 
Washington,  D.  C.,  where  he  and  appellee  lived  together 
off  and  on  until  July  4,  1952,  when  she  departed,  the  ap¬ 
pellant  remaining  there  until  July  16,  1952,  when  he  left 
to  enter  a  hospital  in  Philadelphia  (App.  56-57). 

Mr.  James  R.  Steed,  residing  at  Charlottesville,  Virginia, 
testified  that  he  is  secretary  and  a  director  of  the  Blue 
Ridge  Slate  Corporation  located  in  Charlottesville  (App. 

74)  ;  that  he  first  met  appellant  in  October  1940,  at  the 
Esmont,  Virginia,  plant  of  the  Corporation  and  that  ap¬ 
pellant  had  just  been  elected  president  of  the  Corporation 
and  came  out  to  make  an  inspection  of  the  property  (App. 

75)  ;  that  appellant  was  then  living  in  or  near  Boston,  Mas¬ 
sachusetts,  and  moved  to  Virginia  in  the  fall  of  1942  and 
rented  a  home  at  Farmington,  about  six  miles  from  Char¬ 
lottesville  where  the  witness  made  visits  to  him  (App.  76) ; 
that  appellant  remained  at  Farmington  until  the  fall  of 
1944  when  he  bought  a  farm  outside  of  Charlottesville,  the 
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Carter  Ridge  Farm,  and  moved  there  (App.  76) ;  that  ap¬ 
pellant  left  the  latter  place  in  December  1948,  moving  to 
an  apartment  on  Lewis  Mountain  Road  in  Charlottesville 
where  the  witness  again  made  visits  to  him  (App.  76) ; 
that  the  witness  helped  appellant  move  to  Carter  Ridge 
Farm  and  later  to  Lewis  Mountain  Road  (App.  76) ;  that 
appellant  remained  at  the  latter  address  until  September 
1950,  and  continuously  since  has  maintained  residential 
quarters  in  the  home  of  the  witness  in  Charlottesville  on 
Cargyl  Lane  which  he  has  been  occupying  about  once  a 
month  since  September  1950  (App.  76-77) ;  that  about  half 
of  the  home  of  the  witness  is  furnished  with  Appellant’s 
furniture,  all  of  it  being  insured  in  the  name  of  the  ap¬ 
pellant  who  pays  the  premiums  (App.  SO). 

(b) 

It  should  be  recalled  that  when  Appellee  filed  her  Com¬ 
plaint  on  June  16,  1952,  she  and  the  Appellant  had  not  yet 
separated  but  were  living  together  as  husband  and  wife  in 
Apartment  1101  at  1028  Connecticut  Avenue,  N.  W.,  such 
fact  being  established  by  (1)  the  identical  apartment  ad¬ 
dresses  for  both  as  set  out  in  the  caption  of  Appellee’s 
verified  Complaint  (App.  108),  (2)  the  lack  of  allegation  in 
the  Complaint  that  the  parties  had  separated  and  were  no 
longer  living  together  as  husband  and  wife  (App.  108-111), 
and  (3)  the  following  testimony  of  the  parties  at  the  trial: 

“Q.  There  is  testimony  here,  Mr.  Osgood,  that  you 
and  Mrs.  Osgood  lived  at  1028  Connecticut  Avenue, 
Northwest.  When  did  you  and  she  begin  to  live  there?” 

“A.  December  of  1950.  The  Corporation  signed  the 
lease  on  that  apartment,  the  Slate  Corporation.” 

“Q.  So  then  the  lease  was  taken  out  in  the  name  of 
the  Corporation,  is  that  right?” 

“A.  Yes,  it  was.” 

“Q.  And  how  long  did  you  and  Mrs.  Osgood  live  at 
that  address?” 


“A.  Off  and  on  until  July  of  1952,  when  I  moved  out. 
She  stayed  on  until  February  of  1953.” 

“Q.  This  suit  was  filed  on  June  16,  1952.  Were  you 
and  she  cohabiting  as  husband  and  wife  at  that  time?” 

“A.  Yes,  we  were  living  together.” 

“Q.  Was  this  when  the  service  of  process  was  made 
on  you  in  this  case  at  1028  Connecticut  Avenue?” 

“A.  Yes,  it  was.” 

“Q.  What  time  did  the  Marshal  call?” 

“A.  About  11:30  in  the  morning.” 

“Q.  And  was  Mrs.  Osgood  there  at  the  time?” 

“A.  Yes,  she  was.” 

“Q.  And  where  did  the  service  take  place?  Was  it 
in  the  living  room?” 

“A.  In  the  living  room  of  the  apartment.” 

“Q.  About  11:30  in  the  morning?” 

“A.  That  is  correct.” 

“Q.  What  was  the  state  of  the  clothing  of  yourself 
and  Mrs.  Osgood  at  that  time?” 

“A.  She  was  in  a  nightgown  and  negligee,  and  I  was 
in  pajamas  and  bathrobe.” 

“Q.  How  long  had  you  been  up?” 

“A.  Oh,  I  guess  about  half  an  hour.” 

“Q.  How  long  had  she  been  up?” 

“A.  About  the  same.” 

“Q.  Had  vou  and  she  occupied  the  same  bed  that 
night?” 

“A.  We  had.” 

“Q.  Did  you  continue  thereafter  to  live  with  her  at 
1028  Connecticut  Avenue?” 

“A.  Off  and  on,  yes.” 

“Q.  Did  you  live  together  as  husband  and  wife?” 

“A.  We  lived  together  in  that  apartment  and  in 
that  bed.” 

“Q.  Until  when?” 

“A.  Until  she  left  on  July  4,  1952.” 

“Q.  And  when  did  you  leave?” 

“A.  July  16.” 

“Q.  And  you  went  from  there  to  a  hospital  in  Phil¬ 
adelphia,  is  that  correct?” 


“A.  That  is  correct. ” 

“Q.  Tell  us,  please,  the  setup  of  that  apartment,  how 
manv  bedrooms  and  so  on  there  were.” 

“A.  Two  bedrooms  and  two  baths.” 

“Q.  Two  bedrooms?” 

“A.  Yes.” 

“Q.  Where  were  they?” 

“A.  Upstairs  on  the  second  floor.” 

“Q.  And  there  were  two  bathrooms?” 

“A.  Yes.” 

“Q.  And  then  what  w*as  downstairs?” 

“A.  A  large  living  room,  a  kitchen  and  a  dining 
room.  ’ 9 

“Q.  Who  occupied  the  two  bedrooms?” 

“A.  The  little  boy  occupied  one.  We  occupied  one. 
We  occupied  the  other.  Sometimes  there  was  a  nurse 
for  the  little  bov  and  sometimes  there  wasn’t.” 

“Q.  But  customarily,  you  and  Mrs.  Osgood  stayed 
together  in  the  same  bedroom  and  the  same  bed?” 

“A.  That  is  right.” 

“Q.  Until  she  left  on  July  4,  1952?” 

“A.  That  is  right.”  (App.  56-58,  Direct  Examin¬ 
ation) 


“Q.  The  divorce  wTas  filed  on  June  16,  1952.  Were 
you  and  Mr.  Osgood  living  together  at  this  time  in  the 
apartment  at  1028  Connecticut  Avenue?” 

“A.  Yes;  we  were  both  living  in  that  apartment.” 

“Q.  How  long  after  that  did  you  and  he  continue 
living  in  that  apartment?” 

“A.  July  3  w’as  the  final  date  when  I  left  him  there.” 

“Q.  But  he  stayed  there  a  little  while  afterward, 
did  he  not?” 

“A.  He  stayed  there  until  he  agreed  to  go  to  the 
hospital.”  (App.  28,  Cross-Examination) 

(c) 

“A  wife  can  acquire  a  new  domicile  upon  the  termin¬ 
ation  of  marriage  or  upon  judicial  separation,  but  until 


she  does  so,  she  retains  the  domicile  which  she  had  at 
the  time  of  separation  of  marriage  relation.”  Davis  v. 
Davis ,  68  App.  D.C.  240,  96  F.  2d  512 

“Following  the  rule  established  at  common  law,  a 
woman  on  her  marriage  loses  her  own  domicile  and,  by 
operation  of  law,  acquires  that  of  her  husband,  no  mat¬ 
ter  where  the  wife  actually  resides,  or  what  she  believes 
or  intends.  The  law  fixes  her  domicile,  and  whenever, 
during  the  marriage,  the  husband  changes  his  domicile, 
hers  follows,  and  is  drawn  to  it.  The  rule  that  the 
matrimonial  domicile  is  that  of  the  husband  obtains, 
irrespective  of  the  State  in  which  the  marriage  was 
performed.”  17  American  Jurisprudence  614,  under 
Domicile,  at  paragraph  38. 

“Since  the  husband  is  the  head  of  the  family,  with 
the  legal  obligation  of  support,  he  has  the  right  to 
choose  the  domicile,  and  since,  according  to  the  fiction 
of  the  common  law,  ‘the  husband  and  wife  are  one,  and 
that  one  is  the  husband’,  her  domicile  is  and  follows 
his.  Although  the  common-law  theory  of  the  personal 
identification  of  the  husband  and  wife  no  longer  ob¬ 
tains,  and  although  many  exceptions  have  been  en¬ 
grafted  on  the  rule  that  the  domicile  of  the  wife  is  that 
of  the  husband,  the  rule  #  *  #  is  still  required  by  the 
theory  of  civilized  law.”  17  American  Jurisprudence 
615,  under  Domicile,  at  paragraph  38. 

Accordingly,  at  the  time  of  the  filing  of  her  Complaint 
on  June  16,  1952,  appellee’s  domicile  was  that  of  appellant, 
namely  Virginia,  and  this  Court  has  held  that  under  the 
District  divorce  statutes,  “residence”  means  “domicile”: 

Stewart  v.  Stewart ,  87  U.S.  Ap.  D.C.  358,  185  F.  2d  436: 

“The  divorce  statutes  in  effect  in  the  District  of 
Columbia  prohibit  the  granting  of  a  decree  of  divorce  to 
any  person  not  a  bona  fide  resident  of  the  District  of 
Columbia  for  one  year  preceding  the  filing  of  his 
Complaint.  And  we  have  said  that  the  word  ‘  residence  ’ 
means  domicile.  Downs  v.  Downs,  23  App.  D.C.  381. 


The  only  question  in  this  case  is  whether  plaintiff  ap¬ 
pellee  has  sustained  this  burden.” 

Also  see  Marcum  v.  Marcum ,  61  App.  D.C.  332,  62  F.  2d 
871;  Oxley  v.  Oxley ,  81  U.S.  App.  D.C.  346,  159  F.  2d  10. 

Rogers  v.  Rogers ,  76  U.S.  App.  D.C.  297,  130  F.  2d  905 
(1947) : 

“The  District  Code  forbids  divorce  in  favor  of  any¬ 
one  who  has  not  been  a  bona  fide  resident  of  the  Dis¬ 
trict  of  Columbia  for  at  least  one  year  next  before  the 
application  therefor.  *  *  *  Residence  in  this  connection 
means  domicile.  The  suit  was  commenced  in  March 
1941.  The  question,  therefore,  is  plaintiff’s  domicile 
in  the  twelve  next  preceding  months.” 

(d) 

Attention  is  invited  to  defendant’s  (Appellant’s)  Exhibit 
Xo.  1,  in  the  record  in  original  form,  being  a  certificate  com¬ 
prising  one  typcwriten  page,  and  an  annexed  page  with  four 
small  photostats  attached  to  it.  As  will  be  noted,  appellee 
in  her  applications  for  Virginia  motor  vehicle  registrations 
for  1950,  1951,  1952,  and  1953,  gave  her  residence  for  1950 
and  1951  as  1914  Lewis  Mountain  Road,  Charlottesville, 
Virginia,  and  for  1952  and  1953  as  Charlottesville,  Virginia, 
Box  320  (the  residence  address  for  the  1953  license  later 
being  changed  by  the  officials  to  1716  Abington  Drive,  Apart¬ 
ment  302,  Alexandria,  Virginia),  the  appellee  having  cer¬ 
tified  by  her  signature  on  each  application  in  accordance 
with  its  terms  that  “the  information  given  herein  is  true 
and  correct.” 

Clark  v.  Clark  (D.C.),  79  Fed.  Supp.  722  (1939) : 

“The  plaintiff  was  not  and  had  not  been  a  bona-fide 
resident  of  the  District  of  Columbia  for  at  least  one 
year  before  she  filed  her  Complaint  for  divorce,  but 
was,  and  had  been  a  bona-fide  resident  of  the  State  of 
Maryland,  with  post  office  address  Ednor,  Maryland.” 
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Accordingly,  the  District  Court  should  have  found  that 
appellee  did  not  have  the  required  District  residence  when 
she  filed  her  Complaint,  and  should  have  dismissed  both 
Complaints  on  that  ground. 

Point  2 

(a) 

As  observed  under  Point  1  above,  the  addresses  given  in 
the  caption  of  Appellee’s  verified  Complaint  establish  that 
when  it  was  filed,  namely  on  June  16,  1952,  the  parties  were 
residing  in  the  same  apartment  (App.  108).  They  continued 
so  to  reside  until  July  4, 1952  (App.  28,  56,  57).  It  has  also 
been  noted  that  the  Complaint  did  not  allege  separation  or 
cessation  of  cohabitation,  merely  complaining  of  Appel¬ 
lant’s  conduct  in  certain  respects  (App.  108-111).  Reference 
is  also  made  to  testimony  of  the  parties  quoted  under 
Point  1  above,  which  is  considered  as  applicable  under  the 
instant  Point  also. 

On  the  issue  of  condonation,  attention  is  also  invited  to 
the  following  testimony  of  appellant  at  the  trial: 

“Q.  Did  you  and  Mrs.  Osgood  take  a  trip  to  Rehobeth 
Beach  in  late  August,  1952?” 

“A.  It  wasn’t  Rehobeth.  It  was  Bethany  Beach.” 

“Q.  Where  did  you  and  she  stay  there?” 

“A.  In  an  apartment.” 

“Q.  And  what  was  the  address  or  the  name  of  the 
hotel?” 

“A.  It  wasn’t  a  hotel.  It  was  an  apartment.” 

“Q.  How  long  did  you  and  she  stay  there?” 

“A.  About  ten  days.” 

“Q.  What  was  the  setup  there?  How  many  bed¬ 
rooms  were  there?” 

“A.  There  were  two  bedrooms.” 

“Q.  And  bath?” 

“A.  And  a  bath.” 


“Q.  Kitchen?” 

“A.  Kitchen.” 

“Q.  Who  occupied  the  two  bedrooms  on  that  occa¬ 
sion?” 

“A.  The  nurse  and  the  little  boy  were  in  one.  She 
was  in  the  other  and  I  was  in  the  living  room.” 

“Q.  You  were  where?” 

“A.  In  the  living  room.” 

“Q.  From  time  to  time,  did  you  occupy  the  same 
bedroom  with  her?” 

“A.  I  was  in  the  same  room  with  her  on  many  occa¬ 
sions  when  I  was  there.” 

“Q.  At  night?” 

“A.  Yes.” 

“Q.  And  this,  I  understand,  was  in  late  August  or 
early  September  of  1952?” 

“A.  It  was  over  the  Labor  Day  weekend,  yes.” 
(App.  58) 

The  foregoing  testimony  was  not  contradicted  in  any  di¬ 
rect  manner,  and  therefore  it,  and  the  resulting  condonation, 
should  stand  as  admitted. 

This  Court  has  held  in  Pedersen  v.  Pedersen,  71  App.  D.C. 
27,  107  F.  2d  227,  that  while  the  statute  does  not  re¬ 
quire  living  separate  and  apart  as  a  condition  of  divorce, 
it  is  essential  that  the  parties  have  separate  lives — that 
they  so  live,  whether  under  one  roof  or  two,  as  to  abandon, 
with  apparent  permanency  of  intention,  the  relation  of  hus¬ 
band  and  wife  in  all  but  the  most  technical  sense.  This 
ruling  was  cited  with  approval  in  Hurd  v.  Hurd,  86  U.S. 
App.  D.C.  62,  179  F.  2d  68. 

(b) 

Appellant’s  addiction  to  the  excessive  use  of  alcohol,  and 
acts  flowing  from  it,  are  the  gravamen  of  the  cruelty  alleged 
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in  the  original  Complaint.  But  the  appellee  had  full  pre- 
martial  knowledge  of  such  addiction: 

Appellant  testified  that  he  first  met  appellee  in  December, 
194S  through  Mr.  and  Mrs.  Potter  Cox  who  then  lived  in 
Washington;  that  he  (appellant)  was  not  intoxicated  at  the 
time  but  was  the  following  day,  and  that  appellee  “came 
and  chased  me  at  the  Mayflower  Hotel,  and  got  me  up.” 
(App.  60);  that  he  had  been  addicted  to  alcoholism  for 
quite  some  time  which  appellee  knew  (App.  90),  having 
started  drinking  when  he  was  in  college,  and  has  been  under 
the  care  of  physicians  and  in  sanitariums  for  this  ailment 
(App.  61) ;  that  shortly  after  he  met  appellee,  they  attended 
a  party  at  her  mother’s,  and  appellant  fell  in  the  bath  tub 
and  “passed  out,”  remaining  in  that  condition  most  of  the 
night  (App.  61-62) ;  that  during  the  spring  and  early  sum¬ 
mer  of  1949,  appellant  came  up  almost  every  weekend 
from  Charlottesville  to  Washington  to  visit  appellee  who 
was  then  staying  with  her  mother  at  the  Shoreham  Hotel 
in  Washington,  and  he  became  intoxicated  on  many  of  these 
occasions  (App.  62) ;  that  over  the  1949  Memorial  Day 
period  appellee  came  to  Charlottesville,  staying  at  the 
Keswick  Club  as  appellant’s  guest;  that  on  this  occasion 
they  attended  a  buffet  party  there  together,  at  which  ap¬ 
pellant  became  intoxicated  (App.  62) ;  that  Mr.  James  R. 
Steed  was  also  at  that  buffet  party  (App.  62-63) ;  that  he 
(appellant)  never  struck  appellee  (App.  63,  S6). 

On  cross-examination  appellee  confirmed  that  she  had 
first  met  appellant  through  Mr.  and  Mrs.  Potter  Cox  (R. 
41-42) ;  admitted  that  thereafter  they  went  out  socially  to¬ 
gether  (R.  44)  and  that  until  August  1949  she  saw  him  when 
he  had  had  “one  too  many”  (R.  42) ;  admitted  that  on  one 
occasion  right  after  she  had  met  him,  he  fell  asleep  in  a  bath 
tub  at  a  party  (R.  42,  43). 

Mr.  James  R.  Steed  testified  that  he  first  met  Appellee  on 


Memorial  Day  weekend  in  1949  at  Charlottesville  at  the 
Keswick  Club,  and  that  she  vras  introduced  to  him  by  ap¬ 
pellant  who  was  under  the  influence  of  liquor  at  the  time 
(App.  78);  that  thereafter  and  prior  to  August  1949  he 
received  telephone  calls,  12  or  15  times,  from  appellee  in 
Washington,  inquiring  as  to  the  whereabouts  of  appellant, 
and  his  condition,  meaning  whether  he  was  drunk  or  sober 
(App.  78-79). 

Knowledge  by  complainant  of  the  cause  for  divorce  at 
the  time  the  marriage  was  contracted,  is  a  bar  to  divorce. 
Rankin  v.  Rankin,  Mo.  App.,  17  S.  W.  2d  381,  27  Corpus 
Juris  Secundum  607,  at  paragraph  58. 

Habitual  intoxication  of  a  husband  offers  no  ground  for 
divorce  where  at  the  time  of  marriage  the  wife  knew  that 
he  was  a  slave  to  intoxicants.  Rankin  v.  Rankin ,  supra; 
Tilton  v.  Tilton ,  29  S.  W.  290,  16  Ky.  L.  538;  footnote  57 
27  Corpus  Juris  Secondum  page  608. 

(c) 

Appellee  alleges  adultery,  not  for  an  absolute  divorce, 
but  merely  as  cruelty  for  a  limited  divorce  (App.  6),  ap¬ 
parently  desiring  to  retain  inheritance  rights  in  Appellant’s 
estate,  and  also  prevent  him  from  trying  to  remake  his 
life.  But  adultery  was  not  established  by  competent  evi¬ 
dence,  as  will  be  shown  under  Point  3  hereafter,  and  hence 
does  not  support  a  cruelty  charge.  Hypothetically  and  solely 
as  such,  it  might  be  observed  that  even  if  adultery  had 
been  established,  the  actual  cruelty  which  it  represented 
would  have  been  tenuous  indeed.  Appellee  sued  Appellant 
for  the  divorce  on  June  16,  1952  (App.  108)  simultaneously 
moving  for  alimony  pendente  lite.  Then  on  July  4,  1952  she 
left  him,  taking  quarters  elsewhere  (App.  S4),  and  letting 
the  afflicted  Appellant  shift  for  himself.  He  remained  on 
in  their  old  apartment  until  July  16,  1952,  and  then  entered 


a  hospital  in  Philadelphia  (App.  57).  He  did  not  meet  the 
co-Respondont  until  mid-September  1952,  two  and  one-half 
months  after  he  and  the  Appellee  had  separated.  (App. 
85).  He  had  never  seen  the  co-respondent  before  (App. 
85).  No  move  toward  filing  a  Supplemental  Complaint, 
predicated  on  alleged  adultery  on  November  8,  1952,  was 
made  until  October  26,  1953.  Such  Complaint  was  even¬ 
tually  filed  on  December  18,  1953  (App.  130),  but  ap¬ 
parently  no  attempt  was  made  to  serve  the  co-Respondent 
until  January  23,  1954.  (App.  131,  132) 

(d) 

An  element  of  recrimination  is  also  present  on  the  issue 
of  cruelty: 

Dr.  Sylvan  A.  Steiner  of  Washington,  D.  C.  testified  that 
he  had  been  consulted  by  appellant  every  two  or  three 
months  over  the  period  April  1951  to  April  1953  for  chronic 
alcoholism  which  began  at  the  age  of  eighteen  (App.  68- 
69) ;  that  the  fact  of  marital  troubles  with  appellee  was  a 
motive  setting  off  the  appellant  who  drank  more  frequently 
during  his  marriage  to  her  (App.  69-70) ;  that  the  medical 
history  which  the  witness  took  indicated  that  the  appellant 
was  then  married  to  appellee  and  was  sexually  frustrated; 
being  denied  intercourse  although  not  impotent  (App.  71) ; 
that  such  situation,  namely  Appellee’s  denials  to  Appellant 
of  sexual  intercourse,  was  shown  when  appellant  first  con¬ 
sulted  the  witness  in  April,  1951,  and  in  successive  consul¬ 
tations  (App.  71-72). 

Appellant  testified  that  during  the  time  he  and  Appellee 
lived  together,  she  often  addressed  abusive  language  to 
him,  and  also  abusive  and  profane  language  with  respect  to 
his  children  by  his  first  wife,  and  also  with  respect  to  his 
first  wife  (App.  85,  86),  such  testimony  not  being  chal¬ 
lenged. 
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Mr.  Steed  testified  that  when  he  received  telephone  calls 
in  1951,  all  through  the  year,  from  Appellee  in  Washington, 
inquiring  as  to  the  whereabouts  of  Appellant  and  what  he 
was  doing,  she  referred  to  Appellant  in  terms  that  “were 
very,  very  derogatory  of  him”  and  “abusive”,  the  witness 
declining  to  tell  precisely  what  she  did  say  because  “there 
are  ladies  present.”  (App.  79)  Such  testimony  also  was 
not  challenged. 

Accordingly,  the  District  Court  erred  in  not  ruling  that 
the  offenses  of  cruelty  charged  in  Appellee’s  Complaint, 
and  thereafter  re-alleged  by  incorporation  in  paragraphs 
4,  5,  and  6  of  her  Supplemental  Complaint,  had  been  con¬ 
doned  by  her,  or  had  not  been  proven. 

Point  3 

As  already  recited,  consent  order  was  entered  on  De¬ 
cember  10,  1953  allowing  appellee  to  file  a  Supplemental 
Complaint  which  thereafter  and  on  December  18,  1953  she 
did  file  (App.  130).  Simultaneously,  namely  on  December 
18,  1953,  appellee  took  out  process  for  service  on  the  co¬ 
respondent  and,  without  renewing  the  summons  at  any 
time  thereafter,  caused  such  process  to  be  personally  served 
upon  the  co-respondent  in  Virginia  on  January  23,  1954 
(App.  131,  132),  which  was  36  days  after  the  summons 
issuance.  The  co-respondent  did  not  file  Answer  or  other¬ 
wise  appear,  and  was  not  brought  in  by  publication. 

Section  417,  Title  16,  District  of  Columbia  Code  1951  pro¬ 
vides  : 

“In  all  divorce  cases  where  adultery  is  charged,  the 
person  or  persons  with  whom  the  adultery  is  charged 
to  have  been  committed  shall  be  made  defendant  or 
defendants  and  brought  in  by  personal  service  of 
process  or  by  publication  as  in  other  cases.” 


The  District  Court’s  Local  Rules,  (February  15,  1952) 
contain  the  following : 

“Rule  7.  Return  of  Summons;  Publication  and 
Proof. 

(a)  Return.  If  a  summons  be  not  served,  it  shall 
be  returned  to  the  Clerk’s  office  on  the  twentieth  day 
after  the  issuing  thereof.” 

Federal  Rules  of  Civil  Procedure  4(a),  and  83,  provide, 
respectively : 

“(a)  Summons:  Issuance.  Upon  the  filing  of  the 
complaint  the  clerk  shall  forthwith  issue  a  summons 
and  deliver  it  for  service  to  the  marshal  or  to  a  person 
specially  appointed  to  serve  it.  Upon  request  of  the 
plaintiff  separate  or  additional  summons  shall  issue 
against  any  defendants.” 

“Each  district  court  by  action  of  a  majority  of  the 
judges  thereof  may  from  time  to  time  make  and  amend 
rules  governing  its  practice  not  inconsistent  with  these 
rules.  Copies  of  rules  and  amendments  so  made  by 
any  district  court  shall  upon  their  promulgation  be 
furnished  to  the  Supreme  Court  of  the  United  States. 
In  all  cases  not  provided  for  by  rule,  the  district  courts 
may  regulate  their  practice  in  any  manner  not  incon¬ 
sistent  with  these  rules.” 

At  the  trial,  and  prior  to  the  introduction  of  any  evidence 
of  alleged  adultery,  appellant  invited  the  Court’s  attention 
to  the  fact  that  under  the  above  Local  Rule  7(a),  a  sum¬ 
mons  not  served  had  to  be  returned  to  the  Clerk’s  office  on 
the  twentieth  day  after  its  issuance  (App.  13-15) ;  that 
as  the  summons  purportedly  served  on  the  co-respondent 
on  January  23,  1954  had  already  expired  sixteen  days  pre¬ 
viously,  such  service  was  invalid,  and  that  therefore  the 


co-respondent  liad  not  been  brought  in  as  required  under 
Section  417,  publication  having  also  not  been  made;  that  as 
the  co-respondent  had  not  liled  answer  or  otherwise  ap¬ 
peared,  the  Court  was  without  jurisdiction  as  to  her  and 
should  therefore  either  dismiss  the  Supplemental  Com¬ 
plaint  or  strike  its  allegations  of  adultery  (App.  15-16). 
The  Court  overruled  appellant’s  motion  but,  without  being 
requested  to  do  so,  did  quash  the  service  of  process  on  the 
co-respondent  on  the  ground  that  the  summons  was  with¬ 
out  legal  force  or  effect  (App.  15-16).  Later  in  the  trial 
the  issue  was  raised  again  when  the  appellant  moved  to 
strike  testimony  relating  to  alleged  adultery,  renewing  the 
contention  that  while  the  person  with  whom  the  adultery 
was  alleged  to  have  been  committed  had  been  made  a  party, 
she  had  not  been  brought  in  as  required  by  Section  417 
(App.  31)  The  Court  took  the  position,  however,  that  she 
had  been  brought  in,  in  effect ;  that  while  the  summons  was 
without  legal  efficacy,  it  was  nevertheless  notice  to  the  co¬ 
respondent  that  she  had  been  charged  with  adultery  in  a 
suit  in  the  District,  and  that  most  people  accused  of  adultery 
rush  in  to  defend  themselves.  Proceeding  on  such  reason¬ 
ing,  the  Court  again  overruled  appellant’s  motion  (App. 
31-33).  Further  discussion  ensued,  appellant  contending 
that  the  co-respondent  was  an  indispensable  party,  the 
Court  differing  (App.  33-34).  Then  the  following  colloquy 
occurred  : 

“Mr.  Wattawa:  Your  Honor  says  that  there  was 
notice  to  the  co-respondent — I  regret  that  I  must  except 
to  that  ruling.  I  don’t  think  there  was  notice.  It  was 
an  invalid  summons  which  is  no  notice.” 

“The  Court:  When  I  say  ‘Notice’  I  mean  there  was 
content  in  a  paper  document  showing  to  her  there  had 
been  filed  in  the  District  Court  for  the  District  of 
Columbia  a  suit  which  named  her  as  co-respondent.” 
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“Mr.  Wattawa:  She  doesn’t  have  to  respond  but  she 
does  have  to  be  brought  in.” 

“The  Court:  That  the  Court  says  was  done.” 

“Mr.  Shapiro:  If  we  had  proceeded  by  publication, 
Your  Honor,  she  would  only  have  gotten  it  by  letter.” 

“Mr.  Wattawa:  They  did  not  proceed  by  publica¬ 
tion.” 

“Mr.  Shapiro:  This  is  publication - ” 

“Mr.  Wattawa:  They  had  a  choice  of  proceeding  by 
publication  or  making  personal  service.  They  at¬ 
tempted  to  make  personal  service,  but  they  never  ob¬ 
tained  service  because  the  summons  had  expired.” 
(App.  34-35) 

After  further  discussion,  the  Court  ruled: 

“The  effect  of  it  is,  as  the  Court  holds,  a  mere  notice. 
It  isn’t  a  jurisdictional  process  but  it  is  notice  to  this 
co-respondent  of  the  charge  filed  against  her  alleging 
she  committed  adultery  and  attacking  her  good  char¬ 
acter.  First,  she  doesn’t  have  to  answer,  if  properly 
served,  and  if  it  is  a  notice,  she  doesn’t  have  to  answer. 

“The  Court  holds,  under  the  circumstances,  she  is 
not  an  indispensable  party  in  the  sense  of  going  for¬ 
ward  with  the  case,  and  the  Court  holds  further  that 
a  charge  of  adultery  is,  itself,  an  act  of  cruelty  under 
our  case  law.  Accordinglv,  the  Court  will  denv  the 
motion  to  strike  all  references  in  the  case  to  the  charge 
of  adultery.”  (App.  37) 

Appellant  excepted,  (App.  37),  and  then  inquired  of  the 
Court  whether  co-respondent  served  on  January  23,  1954 
with  such  stated  notice  would  have  twenty  days  or  forty 
days  to  file  an  answer  or  to  appear  if  she  were  so  minded, 
pointing  out  that  forty  days  from  January  23,  1954  had  not 
yet  run  (App.  37),  and  he  received  the  following  reply: 

“The  Court:  You  will  have  to  make  the  choice,  sir. 
If  vou  take  the  choice,  first  that  there  was  no  service 
of  any  validity  made,  she  would  not  have  to  answer 
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ever.  A  person  who  is  accused  of  such  a  thing  will 
hurry  into  court,  regardless  of  process,  and  defend  her 
honor.  .  .  .  This  is  not  service  by  publication.  This 
is  what  is  known,  as  against  personal  service,  con¬ 
structive  service.  It  is  mere  notice.  She  hasn’t  come 
in.”  (App.  37-38) 

Appellant  submits  that  if  the  interpretation  by  the  Dis¬ 
trict  Court  is  correct,  then  persons  named  as  co-respond¬ 
ents  in  divorce  cases  and  charged  with  having  committed 
adultery,  could  be  validly  served  with  process  under  the 
Section  417  through  the  medium  of  a  notice  of  no  precise 
character,  transmitted  by  letter,  telegram,  postcard,  office 
memorandum,  telephone,  or  other  inexact  method  of  com¬ 
munication. 

“Service  mav  not  be  effected  before  the  commence- 
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ment  of  the  suit,  or  after  the  return  date.  A  writ  or 
process  which  has  not  been  served  and  under  which 
nothing  has  been  done,  expires  on  the  return  date,  and 
thereafter  confers  no  authoritv,  unless  bv  virtue  of 
statute  or  of  some  act  of  the  Court  itself,  the  right  of 
the  officer  to  serve  the  same  is  extended.”  42  American 
Jurisprudence.  26  at  paragraph  26,  under  Process. 

“Where  an  original  summons  become  functus  officio 
because  of  failure  to  serve  within  the  time  after  its  is¬ 
suance  prescribed  by  statute,  if  plaintiff  desires  the 
action  continued,  he  must  cause  alias  summons  to  be 
issued  and  served.”  72  Corpus  Juris  Secundum,  page 
1052,  paragraph  42,  under  Process. 

“The  Federal  District  Court  has  a  broad  discretion  to 
dismiss  at  any  time  a  complaint  as  to  non-resident  de¬ 
fendants  who  have  not  been  served  with  process.”  Pick¬ 
ing  v.  Pennsylvania  R.  Co.,  151  F.  2d  240,  rehearing  de¬ 
nied  152  F.  2d  753. 

“Where  service  of  process  was  insufficient  to  bring 
within  jurisdiction  of  District  Court  inhabitant  of 
another  district  who  was  an  indispensable  party  to  ac¬ 
tion,  action  must  be  dismissed.”  Schadl  v.  Roger,  D.  C. 
Pa.  1944,  56  F.  Supp.  897. 
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Accordingly  the  District  Court  erred  in  not  striking  the 
allegations  of  Appellee’s  Supplemental  Complaint  relating 
to  adultery,  and  all  evidence  adduced  thereunder,  on  the 
ground  that  the  party  named  as  co-respondent  had  not  filed 
Answer  or  otherwise  appeared,  and  had  not  been  brought  in 
by  personal  service  of  process  or  by  publication  as  required 
under  the  Section  417. 

Point  4 

Under  Point  2  above,  appellant  contends  that  the  District 
Court  erred  in  not  ruling  that  the  offenses  of  cruelty  charged 
in  Appellee’s  Complaint,  and  thereafter  re-alleged  by  incor¬ 
poration  in  paragraphs  4,  5  and  6  of  her  Supplemental  Com¬ 
plaint,  had  not  been  proven  by  her,  or  had  been  condoned. 

Under  Point  3  above,  appellant  contends  that  the  Court 
erred  in  not  striking  the  allegations  of  Appellee’s  Supple¬ 
mental  Complaint  relating  to  adultery,  and  all  evidence  ad¬ 
duced  thereunder,  on  the  ground  that  the  party  named  as 
co-respondent  had  not  filed  Answer  or  otherwise  appeared, 
and  had  not  been  brought  in  by  personal  service  of  process 
or  by  publication. 

There  were  no  other  allegations  as  basis  for  relief. 

Accordingly  Appellant  further  contends  that  the  Court 
erred  in  not  dismissing  plaintiff’s  (Appellee’s)  Complaint, 
and  Supplemental  Complaint,  on  the  ground  that  the  allega¬ 
tions  of  cruelty  appearing  in  the  original  Complaint  and 
incorporated  by  reference  in  the  Supplemental  Com¬ 
plaint,  were  not  supported  by  evidence  that  was  conclusive, 
and  the  allegations  of  adultery  in  the  Supplemental  Com¬ 
plaint,  by  evidence  that  was  competent. 

Point  5 

As  previously  shown,  appellant,  through  Viginia  counsel, 
filed  Complaint  on  November  9,  1953,  in  the  Circuit  Court 
of  Arlington  County,  Virginia,  to  annul  his  marriage  to 
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appellee  (App.  119).  Thereafter,  and  on  November  20, 1953, 
appellee  filed  motion  in  her  proceeding  in  the  District  Court 
to  enjoin  the  appellant,  pendente  lite,  from  continuing  with 
that  suit,  appending  a  copy  of  the  Complaint  therein,  to  her 
motion.  (App.  119)  Appellant’s  Points  and  Authorities 
filed  in  opposition  to  that  motion  carried  his  affidavit  No¬ 
vember  25, 1953,  detailing  facts  showing  his  long  continued, 
and  current,  Virginia  domicile.  (App.  123)  Thereafter  and 
on  December  4,  1953,  appellee  filed  Supplemental  Points 
and  Authorities  in  support  of  her  motion,  appending  a  copy 
of  proceedings,  1949,  Austin  B.  Osgood ,  plaintiff  v.  Nancy 
Hancock  Osgood,  defendant,  Circuit  Court  of  the  Tenth  Ju¬ 
dicial  Circuit  of  Florida  for  Polk  County  (Certified  copy 
Plaintiff’s  Exhibit  No.  3,  in  record  in  original  form),  and 
asserting  in  her  motion  that  the  pending  Virginia  action 
was  frivolous  and  a  sham.  Thereafter  and  on  December  8, 
1953,  Appellant  filed  Supplemental  Points  and  Authorities 
in  further  opposition  to  the  motion,  appending  thereto  his 
affidavit  December  7,  1953  presenting  facts  showing  the 
wholly  fraudulent  character  of  the  Florida  proceedings 
(App.  125),  and  also  appending  thereto  affidavit  December 
7, 1953,  by  William  A.  Moncure,  Esq.,  his  attorney  of  record 
in  the  annulment  suit  (App.  126). 

On  December  11,  1953,  following  hearing,  the  District 
Court  ( Judge  David  A.  Pine)  entered  order  restraining  ap¬ 
pellant,  pendente  lite,  and  until  the  disposition  of  appellee’s 
cause  in  the  District  Court,  from  continuing  with  the  annul¬ 
ment  action.  (App.  127) 

As  already  stated,  appellee,  pursuant  to  the  Order  of  De¬ 
cember  10,  1953,  filed  her  Supplemental  Complaint  herein 
on  December  18,  1953,  adding  a  party  defendant  as  co-re¬ 
spondent  (App.  130).  Thereafter  and  on  January  6,  1954, 
appellant  filed  his  Answer  to  the  Supplemental  Complaint, 
in  which,  at  paragraph  3,  he  denied  the  validity  of  the  cer- 
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emony  of  marriage  to  appellee  on  August  9,  1949,  on  the 
ground  that  he  was  then  still  lawfully  married  to  another. 
(App.  133) 

In  this  general  connection  it  will  be  recalled  that  on  De¬ 
cember  10,  1953,  defendant  in  the  pending  Virginia  annul¬ 
ment  action,  namely  Katharyn  F.  Osgood,  filed  motion  for 
summary  judgment  therein,  through  Virginia  counsel  of 
record;  that  on  December  15, 1953,  plaintiff,  Austin  Branch 
Osgood,  filed  motion  to  dismiss  the  motion  for  summary 
judgment;  that  on  January  5, 1954,  defendant,  Katharyn  F. 
Osgood,  through  her  counsel  of  record  therein,  filed  Answer 
to  the  Complaint  in  that  proceeding,  which  has  since  re¬ 
mained  pending. 

At  the  outset  of  the  trial  in  the  District  Court  on  March 
2, 1954,  Appellant  informed  the  Court  that  he  was  not  going 
to  press  the  issue  of  marriage  validity,  nor  offer  any  testi- 
many  in  that  regard  (App.  1).  It  would  seem  that  such  an¬ 
nouncement  would  have  allowed  the  Court  to  make  a  find¬ 
ing  of  marriage,  and  so  terminate  that  issue  in  the  proceed¬ 
ing.  Instead,  however,  relying  solely  on  a  foreign  record 
before  it,  and  disregarding  Counsel’s  statement  that  Appel¬ 
lant  had  not  fulfilled  the  Florida  residence  period  (App. 
6),  and  without  calling  Appellant  who  was  present  and  avail¬ 
able  for  testimony,  (App.  5)  or  adequately  inquiring  other¬ 
wise,  the  Court  saw  fit  promptly  to  make  detailed  findings 
and  conclusions  establishing  the  validity  of  the  Florida 
proceedings,  the  fraudulent  character  of  which  had  been  in¬ 
dicated  by  Appellant’s  affidavit  filed  previously  of  record 
herein  (App.  124). 

Such  findings  and  conclusions  were  in  part  as  follows: 

“There  is  also  filed,  as  an  exhibit,  the  report  of  the 
Special  Master,  and  there  is  attached  a  full  transcript 
of  the  testimony  taken.  That  testimony  indicates  that, 
on  the  part  of  Austin  Branch  Osgood,  he  had  testified 
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that  he  resided  at  Lakeland,  Florida ;  had  been  a  resi¬ 
dent  since  the  22nd  day  of  January,  1949;  that  he  as¬ 
serted  the  separation  of  himself  and  the  said  Nancy 
Hancock  Osgood  on  the  21st  of  August,  1948,  alleging,  as 
a  reason,  incompatibility.  He  was  cross-examined  in  the 
matter  by  counsel  for  Mrs.  Osgood,  one  A.  B.  Carver, 
and  the  question  of  residence  was  gone  into  and  in  the 
cross  examination,  at  one  point,  Mr.  Osgood  testified 
that  he  had  been  right  there  in  Lakeland  most  of  the 
time;  that  he  made  several  trips  to  Miami  and  to  differ¬ 
ent  points  of  interest  around  but  most  of  the  time  he 
had  staved  right  in  Lakeland. 

“On  the  question  of  whether  he  had  gone  beyond  the 
limits  of  the  State  of  Florida,  he  answered  that  he  had 
not,  and  he  was  supported  in  that  contention  by  a 
corroborating  witness  bv  the  name  of  Mrs.  C.  J.  Maxev 
of  Lakeland,  Florida,  who  had  testified  he  had  been 
living  in  Florida  since  January,  1949,  and  that  he  had 
lived  there  the  requisite  time. 

“The  Court  finds  that  the  present  defendant  in  this 
cause,  Austin  Branch  Osgood,  in  the  year  1949  became 
a  resident  in  the  State  of  Florida  in  the  month  of 
January,  1949;  that  in  an  action  brought  on  his  part 
for  absolute  divorce,  the  issue  of  jurisdiction  was  raised 
by  his  then  wife,  Nancy  Hancock  Osgood,  who  ap¬ 
peared  through  counsel  and  contested  the  issue  of 
jurisdiction;  that  there  was  testimony  taken  before  a 
Special  Master  and  the  Judge  of  Polk  County,  State  of 
Florida.  .  .  .”  (App.  1-6) 

Appellant  took  exception  to  such  findings  and  conclusions 
(App.  6). 

The  formal  Findings  and  Conclusions  filed  March  25, 
1954,  contain  the  following : 

“That  on  June  2, 1949,  and  prior  thereto  for  a  period 
of  more  than  ninety  days,  the  defendant,  Austin 
Branch  Osgood,  was  a  resident  of  the  State  of  Florida, 
and  filed  suit  for  absolute  divorce  against  Nancy  Han¬ 
cock  Osgood,  the  then  wife  of  defendant,  in  the  Circuit 
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Court  of  tlie  Tenth  Judicial  Circuit  of  Florida,  in  and 
for  Polk  County,  at  which  time  the  defendant,  Austin 
Branch  Osgood,  testified  that  he  had  not  been  out  of 
the  State  of  Florida  for  a  period  of  ninety  days  prior 
to  the  filing  of  his  suit  for  divorce;  that  an  absolute 
divorce  was  granted  to  the  said  Austin  Branch  Osgood 
from  Nancy  Hancock  Osgood  in  these  proceedings  on 
June  2,  1949. ”  (App.  137) 

“That  the  absolute  divorce  obtained  by  the  said 
Austin  Branch  Osgood  from  Nancy  Hancock  Osgood 
in  June  1949  in  the  Circuit  Court  of  the  Tenth  Judicial 
Circuit  of  Florida  in  and  for  Polk  County  is  valid  and 
subsisting  and  is  entitled  to  full  faith  and  credit,  and 
the  said  defendant  Austin  Branch  Osgood  is  estopped 
to  deny  the  validity  of  said  divorce.”  (App.  138) 

Naturally,  the  clerk’s  certification  of  the  record  of  the 
Florida  proceedings  was  merely  to  the  effect  that  its 
specified  component  parts  were  true  copies  of  the  originals 
on  file.  There  could  be,  for  example,  no  attestation  by 
him  that  the  testimony  set  out  in  the  Master’s  Report,  filed 
in  such  proceedings,  had  actually  been  adduced. 

Aside  from  the  startling  character  of  Appellant’s 
affidavit  of  December  7,  1953  (App.  125),  and  of  Counsel’s 
advices  in  open  court  of  Appellant’s  Florida  non-residence, 
the  form  and  contents  of  the  record  before  the  Court  should 
themsleves  have  aroused  suspicion.  (Plaintiff’s  Exhibit  No. 
3,  in  record).  Appellant  stated  in  his  affidavit  December 
7,  1953  that  he  “left  Florida  the  following  day,  to  wit, 
February  17,  1949,  and  returned  to  said  Charlottesville; 
that  he  never  again  re-entered  Florida  at  any  time  during 
1949;  that  he  never  appeared  before  a  Special  Master  or  a 
Court  in  Florida ;  that  he  was  never  in  Florida  at  any  time 
prior  to  said  February  15, 1949,  except  for  ten  days  vacation 
in  1942;  that  he  signed  nothing  in  said  proceedings  except 
said  [blank]  sheets”.  (App.  125-126)  In  this  connection  it 
may  be  noted  that  although  the  Special  Master  stated  in 
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his  report  that  he  had  held  a  hearing  in  his  office  to  take 
the  testimony  of  Appellant,  and  of  a  witness  in  his  behalf, 
he  did  not  vouchsafe  information  as  to  when  such  hearing 
had  been  held,  and  also  that  the  Order  of  Reference  to 
the  Master,  and  the  Final  Decree,  both  carry  the  same  date, 
namely  June  2,  1949,  the  Master’s  Report  carrying  itself 
no  date,  and  as  above  stated,  no  advices  as  to  the  date  on 
which  the  hearing  before  him  had  been  held.  A  valid 
hearing  could  have  taken  place  only  after  the  Order  of 
Reference  had  been  signed,  namely  on  June  2,  1949,  and 
as  the  Final  Decree  is  also  dated  June  2,  1949,  it  follows 
that  any  hearing  before  the  Special  Master  must  have 
taken  place  on  June  2,  1949.  But  according  to  Appellant’s 
testimony  (App.  62),  and  Mr.  Steed's  (App.  74,  75,  78), 
appellant  was  in  Charlottesville,  Virginia,  over  the  1949 
Memorial  Day  period,  having  appellee  as  his  guest  at  a 
Club,  and  becoming  intoxicated  at  a  buffet  party  which  he, 
and  she,  and  Mr.  Steed,  attended. 

According  to  the  purported  testimony  of  the  appellant 
in  the  Florida  proceeding,  as  set  out  in  the  Master’s  Report, 
appellant  began  his  Florida  residence  January  22,  1919. 
But  the  testimony  on  deposition  on  February  11,  1954,  of 
Mr.  Louis  \Y.  Metzger,  Jr.,  (official  transcript  in  record) 
establishes,  pages  13-16,  that  Appellant  checked  in  at  the 
Shoreham  Hotel,  Washington,  D.  C.  on  January  22,  1949, 
at  12:04  A.  M.,  and  checked  out  on  January  24,  1949. 

“Where  a  judgment  rendered  in  one  State  is  challenged 
in  another,  jurisdiction  over  either  the  person  or  the  sub¬ 
ject  is  open  to  inquiry.”  Milliken  v.  Meyer,  61  S.  Ct.  339, 
311  IT.  S.  457,  85  L.  ed.  27S. 

“The  record  of  judgment  of  court  in  another  state  is  en¬ 
titled  to  full  faith  and  credit  only  when  the  jurdisdiction  is 
not  impeached  either  as  to  subject  matter  or  the  person.” 
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Baskin  v.  Montedonico,  26  F.  Supp.  894,  affirmed  115  F.  2d 
837. 

“Courts  before  recognizing  divorce  decree  rendered  in 
foreign  state  or  country  should  inquire  as  to  domicile.” 
Bonner  v.  Reandrew,  214  N.  W.  536,  203  Iowa,  1355. 

“Judgment  is  not  invested  with  constitutional  sanctity  of 
full  faith  and  credit  if  fraud  has  given  rise  to  a  Jurisdic¬ 
tional  infirmity.”  Klaiber  v.  Frank ,  86  A.  2d.  679,  9  N.J. 
Reports  1.  (1952) 

“A  state  decree  of  divorce  may  be  collaterally  impeached 
in  another  state  for  want  of  jurisdiction,  though  the  record 
purports  to  show  jurisdiction.”  Williams  v.  North  Caro¬ 
lina ,  65  S.  Ct.  1092,  325  U.S.  226,  89  L.  ed  1577. 

“The  jurisdiction  of  any  court  exercising  authority  over 
a  subject  may  be  inquired  into  in  every  other  court  when 
the  proceedings  in  the  former  are  relied  on  and  brought 
before  the  latter  by  a  party  claiming  the  benefit  of  such 
proceeding.”  Gonzales  v.  Tuttman,  et  al  D.C.  N.Y.,  59 
F.  Supp.  858. 

“The  question  of  jurisdiction  of  Florida  Court  to  grant 
husband  a  divorce,  as  dependent  upon  his  actual  bona  fide 
domicile  in  Florida,  is  open  to  inquiry  in  subsequent  suit 
for  divorce  by  wife.”  Anglin  v.  Anglin,  51  So.  2d  781,  211 
Miss.  405. 

Nor  is  appellant  estopped  from  impeaching  the  validity 
of  the  Florida  divorce  decree,  as  the  District  Court  ruled: 
(App.  5,  6,  136) 

Goodloe  v.  Hawk,  72  App.  D.C.  287,  113  F.  2d  753; 

Garmon  v.  Garman,  70  App.  D.C.  102  F.  2d  272,  122 
A.L.R.  1317; 

Frey  v.  Frey,  61  App.  D.C.  232,  59  F.  2d  1046; 

Simmons  v.  Simmons,  57  App.  D.C.  216,  19  F.  2d  640; 

Hamm  v.  Hamm.,  204  S.W.  2d  113,  175  ALR  523; 

Romanski  Estate,  354  Pa.  State  Reports  261 ;  153  A.L.R. 
941.  943: 
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Querze  v.  Querze,  290  N.Y.  13;  47  N.E.  2d  423; 

McDermott  v.  McDermott ,  252  N.Y.  App.  Div.  875,  299 
N.Y.S.  956; 

Stevens  v.  Stevens ,  273  N.Y.  157,  7  N.E.  2d  26; 

Keglcy  v.  Kegley ,  16  Cal.  App.  2d  216,  60  P.  (2d)  482; 
v.  Smith,  i3  Gray’s  (Massachusetts)  Reports  209. 

Accordingly  the  District  Court  erred  in  making  findings 
and  conclusions  establishing  the  validity  of  the  divorce 
proceedings,  1949,  Austin  Branch  Osgood ,  plaintiff  v.  Nancy 
Hancock  Osgood,  Circuit  Court,  Tenth  Judicial  Circuit  of 
Florida  for  Polk  County,  and  should  have  refrained  from 
making  finding  or  conclusions,  or  in  the  alternative  should 
have  declared  the  proceedings  fraudulent,  and  the  decree 
of  divorce  entered  therein,  void. 

Point  6 
(a) 

As  has  already  been  stated,  the  District  Court  (Judge 
David  A.  Pine),  after  hearing  on  Plaintiff’s  (Appellee’s) 
motion,  entered  Order  on  December  11,  1953,  restraining 
Appellant  from  the  further  prosecution  of  his  annulment 
suit  in  Virginia,  pendente  lite,  and  until  the  disposition  of 
Appellee's  cause  in  the  District  Court  (App.  127).  It  will 
be  again  recalled  that  on  December  10,  1953,  the  defendant 
in  the  Virginia  action,  namely  Katharyn  F.  Osgood,  filed 
motion  for  summary  judgment  in  that  action  through  Vir¬ 
ginia  counsel  of  record ;  that  on  December  15, 1953,  plaintiff 
in  that  proceeding,  namely,  Austin  Branch  Osgood,  filed 
Motion  to  dismiss  that  motion;  that  on  January  5,  1954, 
defendant  in  that  action,  Katharyn  F.  Osgood,  filed  answer 
to  Plaintiff’s  Complaint,  the  cause  having  since  remained 
pending. 

Appellant  was  not  yet  aware  of  the  above  jurisdictional 
development  in  the  Virginia  proceeding  on  December  10, 


1953,  at  the  time  of  the  hearing  herein  before  Judge  Pine  on 
December  11, 1953. 

At  the  outset  of  the  trial  herein  on  March  2,  1954,  and  in 
connection  with  the  rendering  of  its  findings  and  conclu¬ 
sions  at  the  time  concerning  the  Florida  proceeding,  the 
District  Court  said: 

“In  the  argument  before  Judge  Pine,  considering  the 
motion  and  exhibits,  Judge  Pine  had  ordered  and  had 
supported  it  by  findings  of  fact  and  conclusions  of  law, 
that  the  United  States  District  Court  for  the  District 
of  Columbia  had  acquired  jurisdiction  over  the  parties 
in  the  controversy,  and  has  also  declared  that  this  Court 
has  the  right  to  decide  every  question  which  occurs  in 
this  cause.  He  further  held  that,  in  aid  of  the  juris¬ 
diction  of  this  particular  Court  and  to  render  effective 
the  decree  of  this  Court,  the  Court  has  power  to  enjoin 
and  restrain  the  defendant,  pendente  lite,  from  prose¬ 
cuting  further  and  proceeding  with  the  annulment  filed 
by  him  in  the  Circuit  Court  of  Arlington  Coutny,  Vir¬ 
ginia,  and  that  the  Court,  in  the  exercise  of  its  discre¬ 
tionary  powers,  should  so  enjoin  and  restrain  the  de¬ 
fendant  and  accordingly,  on  the  11th  day  of  December, 
1953,  an  order  enjoining  the  defendant,  pendente  lite, 
was  signed  by  Judge  David  A.  Pine.  (App.  4,  5) 

**•##*• 

“Accordingly,  for  this  case,  the  Court  finds  as  a  fact 
that  he  [Austin  Branch  Osgood]  was  adjudicated  a 
bona  fide  resident  of  Polk  County,  State  of  Florida,  in 
1949,  granted  a  divorce  on  the  2nd  day  of  June,  1949, 
and  that  he  may,  therefore,  not  come  into  this  Court  and 
impeach  his  own  effort;  that  he  is  equitably  estopped 
from  doing  so  and  the  Court  will,  accordingly,  hold 
that  at  the  time  of  the  marriage  of  these  parties, 
namely,  Katharvn  F.  Osgood  and  Austin  Branch  Os¬ 
good,  on  August  9,  1949,  in  the  City  of  Washington, 
District  of  Columbia,  there  was  no  impediment  of  mar¬ 
riage  on  the  part  of  Austin  Branch  Osgood  and,  accord- 
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ingly,  that  injunction  will  be  continued  permanently 
in  effect.’’  (App.  5,  6) 

Appellant  took  exception  (App.  6). 

The  opportunity  was  not  presented  to  Appellant  to  advise 
the  Trial  Judge,  in  advance  of  his  ruling,  of  the  jurisdic¬ 
tional  developments  of  December  10,  1953,  and  January  5, 
1954,  in  the  Virginia  proceeding,  because  the  Trial  Judge 
ruled  unexpectedly  and  on  his  own  motion  (App.  6),  no  re¬ 
quest  for  such  injunction  continuation  having  been  made 
by  either  party  at  any  time. 


(b) 

Section  2283,  Title  28,  U.  S.  Code:  (1948) 

“A  Court  of  the  United  States  may  not  grant  an  in¬ 
junction  to  stay  proceedings  in  a  State  Court  except  as 
expressly  authorized  by  Act  of  Congress,  or  where 
necessary  in  aid  of  its  jurisdiction,  or  to  protect  or 
etfectuate  its  judgments.” 

The  phrase  “in  aid  of  the  jurisdiction”  was  included  in 
the  foregoing  to  “make  clear  the  recognized  power  of  the 
Federal  Courts  to  stay  proceedings  in  State  cases  removed 
to  District  Courts.”  Cyclopedia  of  Federal  Procedure, 
Third  Edition  (Callaghan  and  Co.),  Yol.  14,  page  896,  an¬ 
notation  67. 

“The  words  ‘to  protect  or  effectuate  its  judgments’  were 
specifically  included  in  28  U.  S.  Code  22S3  in  the  New  Ju¬ 
dicial  Code  in  order  to  enable  Federal  Courts  to  enjoin 
relitigation  in  State  Courts  of  cases  and  controversies  fully 
adjudicated  by  the  Federal  Courts.”  Cyclopedia  of  Fed¬ 
eral  Procedure ,  supra,  Vol.  14,  page  S93,  annotation  53. 

Neither  of  the  above  contingencies  is  present  herein, 
there  having  been  no  removal,  and  no  prior  adjudication. 
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(c) 

The  Virginia  Court  has  jurisdiction  of  the  suit  for  an¬ 
nulment  : 

Virginia  Code,  (1950),  Title  8,  Section  74;  Title  20, 
Sections  43  and  89;  Heflinger  v.  Heflinger,  136  Va.  289, 
118  S.  E.  316,  32  A.  L.  R.  1088. 

(d) 

The  proceedings  in  the  District  Court,  and  in  Virginia,  are 
fundamentally  different.  The  proceeding  in  the  former  is 
on  the  basis  that  there  is  a  valid  marriage,  while  the  pro¬ 
ceeding  in  Virginia  is  on  the  basis  that  there  is  no  valid 
marriage.  However,  children  remain  legitimate  in  the  lat¬ 
ter.  (Virginia  Code,  1950,  Title  64,  Section  7) 

It  is  the  settled  policy  of  the  Federal  Courts,  as  evidenced 
by  28  United  States  Code,  Section  22S3,  not  to  interfere  with 
the  normal  functions  of  the  State  Courts  in  matters  in 
which  they  have  jurisdiction.  C safari  v.  General  Finance 
Corporation,  173  F.  2d  798  (1940). 

While  Federal  Courts  have  jurisdiction  to  grant  equitable 
relief  in  a  proper  case,  they  will  not  interfere  with  proceed¬ 
ings  in  State  Courts  except  where  unusual  circumstances 
calling  for  such  relief  are  unmistakably  indicated.  Society 
v.  Groat,  77  F.  Supp.  695. 

Also  Noland  v.  Noland ,  et  al,  111  F.  2d  322;  Indemnity  In¬ 
surance  Co.  v.  Smoot ,  80  U.  S.  App.  D.  C.  2S7, 152  F.  2d  667. 

Appellant  has  maintained  domicile  in  Virginia  continu¬ 
ously  since  1942,  as  shown  by  testimony  presented  under 
Point  1  above,  and  also  by  his  affidavit  November  25,  1953 
(App.  123),  and  the  District  Court  should  not  have  fore¬ 
closed  the  actions  and  determinations  of  the  Virginia  Court. 
McDonald  v.  McDonald,  52  N.  Y.  S.  2d  385, 182  Misc.  1006. 

Accordingly  the  District  Court  erred  in  permanently  en¬ 
joining  defendant  (Appellant)  from  prosecuting  the  annul- 
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merit  proceeding,  Austin  Branch  Osgood,  plaintiff  v.  Kath- 
aryn  F.  Osgood,  defendant,  Chancery  Xo.  6905,  Circuit 
Court  of  Arlington  County,  Virginia,  and  the  action  should 
be  rescinded. 

Point  7 

In  its  findings  and  conclusions  rendered  from  the  Bench 
on  March  3,  1954,  after  the  evidence  had  been  closed,  the 
Court  ruled  as  follows  on  the  issue  of  Custody: 

“Continuing  on  these  findings,  the  Court  finds  that  the 
mother  lias  had  the  child  since  the  action  was  filed  in  the 
year  1952.  There  is  no  testimony  to  show  that  she  is  not 
a  fit  mother  or  proper  custodian,  and  the  Court  will  place 
the  permanent  custody  of  the  minor  child  with  her  and 
will  give  the  right  of  reasonable  visitation  to  the  father  at 
reasonable  times  and  reasonable  hours.”  (App.  101) 

Appellant  had  testified  at  the  trial  that  he  had  last  seen 
his  son  in  November  1952  (App.  84) ;  that  by  telephone  he 
had  sought  to  see  him  on  numerous  occasions,  and  had  been 
refused  (App.  84) ;  that  he  was  told  that  he  could  not  take 
the  child  out  for  lunch  or  dinner  or  for  any  meal,  but  could 
see  him  in  the  park  with  a  nurse  (App.  84) ;  that  if  he 
wanted  to  make  any  further  contacts  in  the  matter,  to  com¬ 
municate  with  Appellee’s  counsel  (App.  84),  which  Appel¬ 
lant  has  declined  to  do,  believing  that  he  should  not  be 
required  so  to  deal  or  negotiate  in  order  to  see  his  own 
son. 

At  hearings  subsequent  to  the  trial,  held  for  the  pur¬ 
pose  of  arriving  at  proper  terminologies  for  the  formal 
findings  and  conclusion,  and  judgment,  counsel  for  the 
Appellant  stressed,  when  the  custody  provisions  were  being 
framed,  that  the  litigation  had  engendered  still  further 
deep  ill-feeling  between  the  parties  which  would  render  un¬ 
workable  any  visitation  rights  to  the  Appellant  requiring 


the  parties’  reciprocal  accommodation  for  their  effectua¬ 
tion.  Counsel  urged  therefore  that  such  rights  be  spelled 
out  by  the  Court,  by  defining  when,  and  where,  and  how 
frequently,  and  how  long  on  each  occasion,  Appellant 
might  see  his  son.  But  the  Court  refused,  and  instead 
provided  as  follows  in  the  Judgment: 

“That  the  custody  of  the  minor  child,  Kevan  D.  Osgood, 
be  and  it  is  hereby  awarded  to  the  plaintiff  Katharyn  F. 
Osgood,  with  the  right  reserved  to  the  defendant  Austin 
Branch  Osgood  to  see  said  child  only  at  reasonable  times 
and  reasonable  hours  which  shall  be  determined  with  the 
consent  of  the  plaintiff.”  (App.  140) 

The  result  has  been  a  continuation  of  the  visitation  im¬ 
passe.  It  will  soon  be  two  full  years  since  Appellant  will 
have  seen  his  son  who  is  growing  up  without  knowing  his 
father. 

“It  has  been  held  improper  to  make  it  entirely  discretion¬ 
ary  with  the  custodian  as  to  whether  the  other  parent  should 
be  allowed  to  see  the  children.  .  .  .  The  feasible  exer¬ 
cise  of  the  right  to  visitation  should  be  regulated  by  decree, 
and  the  Court  may  and  should  explicitly  state  the  time  and 
place  of  visitation.  The  place  of  visitation  must  be  rea¬ 
sonable,  and  the  parent  should  not  be  unduly  restricted  as 
to  the  period  of  time  or  the  number  of  times  visitation  is 
permitted.”  27  Corpus  Juris  Secundum,  Section  312,  pages 
1178, 1179,  under  Divorce  citing  Ex  Parte  Halvey,  55  N.Y.S. 
2d  761,  185  Misc.  52,  Chadwick  v.  Chadwick,  275  Michigan 
226,  Kane  v.  Kane,  53  Montana  519,  Reed  v.  Hunse,  109 
S.W.  2d  908,  233  Mo.  App.  845,  Gury  v.  Gury,  27  P.  2d 
758,  219  Cal.  506. 

Accordingly  the  the  Court  erred  in  failing  to  grant  Ap¬ 
pellant  visitation  rights  which  were  feasible,  by  spelling 
them  out  properly  as  it  was  urged  to  do. 
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Point  8 

Appellant  testified  that  he  is  the  beneficiary  of  a  trust 
fund  in  Boston  from  which  he  receives  between  $13,000 
and  $14,000  a  year  (App.  65) ;  that  he  also  receives  $6,000 
yearly  salary  from  the  Blue  Ridge  Slate  Corporation,  and 
about  $300  yearly  dividends  from  the  Maintcorr  Corpora¬ 
tion  (App.  65) ;  that  he  has  no  other  sources  of  income 
(App.  65).  He  testified  further  that  he  owes  about  $1S,500 
to  the  Peoples  National  Bank  at  Charlottesville  on  two 
separate  loans,  respectively  $11,000  and  $7500  (App.  64); 
that  he  was  forced  to  make  an  assignment  to  that  Bank  of 
$200  monthly  from  the  Blue  Ridge  Slate  Corporation  sal¬ 
ary,  toward  repaying  the  $11,000  loan  (App.  64) ;  that  ac¬ 
cordingly  $200  of  his  $500  monthly  salary  goes  first  to  the 
Bank  after  the  withholding  tax  (App.  64) ;  that  the  deduc¬ 
tion  for  withholding  tax  is  about  $70  monthly  (App.  64) ; 
that  his  combined  Federal  and  Virginia  State  income  tax 
liability  is  about  $6200  annually,  the  Federal  liability  being 
around  $5800,  and  the  Virginia  State  liability  being  around 
between  $300  and  $400  (App.  65) ;  that  interest  on  the  two 
bank  loans  runs  about  $950  annually  (App.  66) ;  that  he 
owes  about  $22,000  to  the  State  Street  Trust  Company  in 
Boston  which,  however,  is  not  pressing  him  at  the  moment 
(App.  66) ;  that  he  has  incurred  debts  at  stores  probably 
between  $750  and  $1,000  (Ap.  66) ;  that  he  also  owes  his 
attorney  of  record  herein  for  all  services  beginning  June, 
1952  (App.  90) ;  that  he  is  delinquent  for  Federal  income 
taxes  for  1951  and  1952  in  the  amount  of  about  $12,000 
(App.  66),  and  in  addition  owes  for  1953,  making  $15,000 
or  $16,000  arrears  for  the  three  years  (App.  66-67);  that 
the  main  reason  for  such  arrears  has  been  the  heavy  burden 
of  the  alimony  to  appellee.  (App.  67) 

Appellant  testified  further  that  the  business  of  the  Blue 
Ridge  Slate  Corporation  has  been  rapidly  declining,  the 
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Company  having  had  losses  in  1952  and  1953,  and  a  large 
loss  the  first  two  months  of  1954  (App.  67) ;  that  the  finan¬ 
cial  reserves  of  the  Company  are  very  poor  and  that  unless 
conditions  improve,  the  Company  will  have  to  be  liquidated 
in  four  or  five  months  at  the  most.  (App.  67) 

Mr.  James  R.  Steed,  Secretary  and  a  director  of  the  Blue 
Ridge  Slate  Corporation,  testified  that  the  Company  had 
a  profit  of  a  little  over  $2000  in  1951,  and  had  losses  of 
over  $7000  in  1952,  over  $6000  in  1953,  and  over  $4000  in 
January  1954.  (App.  75)  In  confirmation,  Mr.  Steed  sub¬ 
mitted  condensed  financial  statements  of  the  Corporation, 
1951-1953.  (Defendant’s  Exhibit  No.  4  in  the  record  in 
original  form.)  Mr.  Steed  added  that  the  Company  has 
no  financial  reserves  (App.  75),  and  that  the  Treasurer, 
Mr.  Grant,  draws  no  salary  (App.  82) ;  that  before  appel¬ 
lant’s  monthly  salary  of  $500  is  paid,  $200  is  taken  off  for 
the  curtailment  and  interest  to  the  Bank  at  Charlottesville 
on  the  $11,000  loan,  and  also  about  $60  monthly  for  with¬ 
holding  tax,  plus  about  $12  for  Social  Security  (App.  77) ; 
that  the  Company  also  deducts  interest  which  it  pays  on 
appellant’s  $7000  note  to  the  Bank  at  Charlottesville,  leav¬ 
ing  the  appellant  about  $192  net  out  of  his  $500  monthly 
salary  (App.  77).  Mr.  Steed  does  not  recall  that  appellant 
had  received  any  travelling  expense  reimbursement  in  1951 ; 
that  there  was  none  such  to  him  in  1952,  around  $300  in 
1953,  and  none  in  1954  (App.  83);  that  appellant’s  salary 
was  cut  from  $12,000  to  $6000  annually  as  of  December  1953 
on  the  initiative  and  urging  of  Mr.  Grant  who  first  took 
up  this  matter  with  the  other  directors  in  the  summer  of 
1953.  (App.  81,  82,  83) 

Appellee  testified  that  she  has  an  independent  income 
of  about  $1600  a  year  from  stocks  owned  by  her.  (App.  23) 

As  will  be  seen  from  the  foregoing,  the  actual  annual 
salary  income  to  Appellant,  after  the  deductions  for  with- 
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holding  tax,  social  security,  and  note  curtailment  and  in¬ 
terest  payments  to  the  bank  at  Charlottesville,  is  about 
$2300,  to  which  should  be  added  the  approximately  $13,000 
received  annually  from  the  trust  at  Boston  and  the  $300 
from  Maintcorr,  making  a  total  of  about  $15,600.  The 
withholding  tax  is  of  course  to  be  deducted  from  the  above 
figure  for  annual  income  tax  liabilities  of  about  $6200, 
leaving  balance  of  such  liabilities  as  at  around  $5,400, 
which,  when  deducted  in  turn  from  the  $15,600,  makes  Ap¬ 
pellant's  annual  net  income,  before  alimony  to  Appellee, 
about  $10,200,  or  $850  monthly.  Appellant’s  own  careful 
calculation,  which  additionally  included  certain  travelling 
expense  in  the  breakdown,  places  the  monthly  net  at  $820, 
before  alimony.  ( App.  87)  Accordingly,  permanent  alimony 
or  support  of  $600  monthly  is  exorbitant  and  an  abuse  of 
discretion,  being  beyond  Appellant’s  means  and  the  require¬ 
ments  of  the  Appellee  who  as  previously  stated  also  has  her 
personal,  independent  income.  (App.  23)  Such  allowance 
should  therefore  be  drastically  reduced,  and  Appellant  re¬ 
verts  to  his  proposal  to  the  District  Court  of  $300  monthly. 
(App.  106)  The  situation  is  rendered  still  more  oppressive 
by  the  action  of  the  District  Court  in  allocating  one  half 
of  the  $600  monthly  award  as  for  the  support  of  the  minor 
child,  for  taxation  purposes  (App.  137,  138),  with  the  con¬ 
sequence  that  only  one  half  of  Appellant’s  alimony  or  sup¬ 
port  payments  is  to  be  deductible  by  him  for  taxation  pur¬ 
poses.  As  the  child  is  only  4  years  old,  such  allocation  is 
unrealistic,  and  is  also  an  infringement  on  the  authority  of 
the  Bureau  of  Internal  Revenue.  Russell  v.  Russell ,  79 
U.  S.  App.  D.  C.  44,  142  F.  2d  735,  153  A.L.R.  1037. 

Toward  helping  to  adjust  his  own  living  situation,  ap¬ 
pellant  earnestly  sought  to  have  appellee  ordered  to  return 
certain  personal  articles,  many  of  sentimental  value,  ac¬ 
quired  by  him  prior  to  the  marriage  and  belonging  to  him, 
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and  valued  by  him  at  between  $2,000  and  $3,000,  and  -with¬ 
held  from  him  by  appellee,  defendant’s  (Appellant’s)  Ex¬ 
hibit  3  (original  in  the  record),  being  a  partial  itemiza¬ 
tion.  (App.  104-106)  But  the  Court  peremptorily  as¬ 
sumed  to  evaluate  all  the  articles,  without  seeing  them,  at 
not  more  than  $150  (App.  105),  and  refused  to  make  the 
order  or  even  to  permit  appellant  to  be  called  to  present 
a  complete  itemization  and  his  own  authentic  evaluation. 
(App.  105) 

Dr.  Sylvan  Steiner  testified  that  in  order  to  try  to  cure 
himself  of  alcoholism,  appellant  would  probably  have  to 
have  about  five  years  of  treatment,  the  cost  of  which  would 
be  roughly  $200  a  month  for  the  first  two  or  three  years, 
and  probably  $200  a  month  for  the  balance  of  the  five-year 
period  (App.  73) ;  that  on  occasion  he  has  sent  appellant 
to  the  Washington  Sanitarium  and  also  to  a  hospital  in 
Philadelphia  for  treatment  (App.  72,  73).  This  require¬ 
ment  for  appellant’s  own  medical  care  was  disregarded  by 
the  Court  in  making  the  allowances. 

Toward  the  close  of  the  trial,  appellee’s  attorney,  in  pre¬ 
senting  his  arguments  for  very  substantial  permanent  ali¬ 
mony  alluded  to  the  possible  later  remarriage  of  appellant 
and  appellee’s  possible  exclusion  thereupon  from  his  estate, 
as  adversely  affecting  appellee’s  interests  in  the  future 
and  accordingly  requiring  a  heavy  present  allowance  (App. 
103).  Apparently  that  specious  contention  carried  weight 
with  the  Court,  as  shown  by  the  following  colloquy:  (App. 
103,  104) 

“Mr.  Wattawa  *  *  *  Mr.  Shapiro  has  talked  about  the 
future,  the  vicissitudes  that  might  take  place,  but  Mr. 
Osgood  can’t  marry. 

He  has  only  a  limited  divorce  and,  furthermore,  he  cer¬ 
tainly  can ’t  take  his  wife  out  of  his  estate  because  the  law 
will  always  take  her  in. 
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The  Court  :  No,  you  are  wrong  there.  He  can  cut  her  off. 

Mr.  Wattawa:  Cut  off  his  wife? 

The  Court:  Surelv. 

•> 

Mr.  Wattawa:  That  is  news  to  me. 

The  Court:  You  can’t  cut  off  his  children  but  you  can 
cut  off  the  wife. 

Mr.  Wattawa:  You  can  cut  off  the  children  but  not  the 
wife. 

The  Court:  You  can  cut  off  the  children? 

Mr.  Wattawa:  Yes,  sir,  but  not  the  wife. 

The  Court:  What  you  are  thinking  of  is  dower,  aren’t 
you  ? 

Mr.  Wattawa:  I  am  thinking  of  the  wife’s  right  under 
the  law  in  the  District,  Your  Honor. 

The  Court:  You  can’t  cut  her  off  from  the  dower  but 
this  man  doesn’t  seem  to  have  any  real  property. 

Mr.  Wattawa:  He  can  cut  off  his  children  but  a  man 
can’t  cut  off  his  wife. 

The  Court  :  I  grant  you  that.  The  law  is,  generally,  that 
in  a  will  a  man  may  cut  off  anybody  else  he  pleases,  includ¬ 
ing  the  wife,  but  he  mav  not  cut  her  out  of  her  dower. 

Mr.  Wattawa:  If  he  cuts  her  off,  she  can  come  in  within 
six  months  and  elect  to  take  under  the  law  as  in  intestacy 
and  she  can  take  one-third.  [Where  there  are  child  or 
children]  ” 

The  allowance  of  $3,000  for  attorneys’  fees  is  too  high, 
in  the  circumstances.  As  already  noted  above,  Appellee  has 
her  own  independent  income  of  about  $1600  annually  (App. 
23).  In  addition,  she  has  received  from  Appellant,  for  main¬ 
tenance  and  support,  sine  their  separation  in  July,  1952, 
after  less  than  three  years  of  married  life  together,  a 
total  of  $14,500,  all  tax  free  to  her  except  $1200.  Of  this 
amount,  $13,000  was  paid  to  her  directly  in  cash,  and  $1500 
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was  paid  for  the  rent,  July  through  November,  1952,  on 
the  apartment  at  1028  Connecticut  Avenue,  N.  W.,  which 
she  re-occupied  after  the  separation  (App.  19,  67, 134).  Ap¬ 
pellant’s  obligation  to  his  own  counsel  for  services  rendered 
herein  since  June,  1952,  is  substantial,  no  payment  having 
been  made  to  him  at  any  time  (App.  90).  In  view  of  the 
heavy  demands  upon  Appellant,  including  the  fact  that  he 
still  lias  to  pay  his  own  counsel  in  full,  it  is  suggested  that 
the  fee  to  Appellee’s  counsel  be  readjusted,  to  permit  ap¬ 
pellee  herself  to  assume  a  substantial  portion  of  the  obliga¬ 
tion  to  her  counsel. 

Accordingly,  the  District  Court  erred  in  awarding  per¬ 
manent  support  to  the  Appellee  in  excess  of  her  require¬ 
ments,  and  also  in  allocating  it  unrealistically  for  taxa¬ 
tion  purposes,  the  allowances  to  her  and  her  counsel  being 
beyond  Appellant’s  ability  to  pay. 

Conclusion 

Wherefore,  appellant  urges  that  this  cause  be  remanded 
to  the  District  Court  with  direction  to  dismiss  Appellee’s 
Complaint,  and  Supplemental  Complaint,  for  the  rea¬ 
sons  advanced  under  Point  1  and  Point  4  above,  or  that 
this  Court  grant  such  other  relief  as  may  be  required  or 
meet  for  reasons  advanced  under  all,  or  any  one  or  more, 
of  the  remaining  Points. 

Respectfully  submitted, 

John  Watt  aw  a, 

1317  F  Street,  N.  W. 

Washington  4,  D.  C. 

Attorney  for  Appellant. 
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Proceedings 

The  Court  :  Are  both  sides  ready  to  proceed  in  the  case 
of  Osgood  v.  Osgood? 

Mr.  Shapiro  :  The  plaintiff  is  ready. 

Mr.  Wattawa:  Ready  for  the  defendant. 

The  Court:  The  delay  of  the  Court  in  coming  to  the 
courtroom  has  been  occasioned  by  the  Court  going  care- 
fuly  over  this  file  in  order  that  we  may  proceed  with  order 
and  dispatch. 

The  first  thing  that  the  Court  will  endeavor  to  settle  is 
the  issue  raised  on  the  question  of  annulment.  Depending 
on  the  outcome  of  that,  the  Court  will  next  consider  the 
action  for  an  absolute  divorce  based  in  the  charge  of 
adultery  and  will  lastly  go  into  the  question  of  support  and 
maintenance. 

Do  you  want  the  rule  on  witnesses? 

Mr.  Shapiro:  Yes,  Your  Honor. 

(Witnesses  retired  to  the  witness  room.) 

The  Court:  You  may  proceed,  Mr.  Wattawa.  I  believe 
you  have  complaint  for  annulment. 

Mr.  Wattawa:  Your  Honor,  we  are  not  going  to  press 
that. 

The  Court:  I  think  there  out  to  be  a  ruling  in  the 
matter.  You  are  not  going  to  offer  any  testimony? 
3  Mr.  Wattawa:  I  think  not. 

Mr.  Shapiro:  Your  Honor,  I  will  ask,  in  view  of 
the  fact  it  was  affirmatively  alleged,  and  so  forth,  that  we 
have  a  ruling  and  findings  of  fact. 

The  Court  :  Definitely.  There  is  no  question  about  it. 

I  am  going  to  do  it  now. 

Can  someone  tell  me  the  date  when  the  complaint  for  the 
annulment  was  filed? 

Mr.  Wattawa:  Your  Honor,  that  is  a  suit  over  in  Vir¬ 
ginia,  you  know. 


(1) 


The  Court  :  I  understand  but  you  have  raised  the  question 
here  by  the  complaint  that  Katharvn  F.  Osgood  is  not  en¬ 
titled  to  press  her  case  for  a  limited  divorce  filed  originally 
June  16,  1952  and  I  assume,  by  the  same  argument,  not  en¬ 
titled  to  proceed  with  her  present  amended  complaint 
charging  adultery  for  the  reason  that  she  is  not  the  lawful 
wife  due  to  the  fact  that  there  was  a  limited  divorce  granted 
in  Virginia  to  the  second  wife  of  the  defendant  which  had 
not  ripened  into  an  absolute  divorce  and  did  not  ripen  into 
an  absolute  divorce  until  the  year  1951  despite  an  action 
brought  by  your  client  in  Polk  County,  State  of  Florida, 
which  I  am  going  to  rule  upon  in  order  to  clear  the  way  to 
hear  the  other  case. 

All  I  want  to  know  is  the  date  so  I  can  pick  it  up  out  of 
this  large  file. 

4  Mr.  Shapiro:  Your  Honor,  November  9,  1953 

— no - 

The  Court:  Here  it  is — November  20. 

Mr.  Shapiro:  Here  is  the  original.  Your  Honor.  The  No¬ 
vember  9,  1953  date,  it  seems  as  though  it  was  filed  then. 
This  is  a  copy  served  on  my  client  in  Virginia. 

The  Court:  This  is  a  Virginia  action.  What  is  the  status 
of  the  suit  filed  in  Virginia? 

Mr.  Shapiro  :  We  have  an  injunction  here  and  the  status 
there  is  status  quo,  so  to  speak,  Your  Honor,  and  having 
raised  it  affirmatively  here,  it  should  be  determined. 

The  Court:  Very  well. 

The  pleadings  of  this  case  indicate  that  a  motion  to  en¬ 
join  the  defendant,  Austin  Branch  Osgood,  pendente  lite 
from  proceeding  with  a  suit  filed  on  his  behalf  for  an  annul¬ 
ment  of  marriage  between  the  parties,  Katharyn  F.  Osgood 
and  Austin  Branch  Osgood,  which  had  theretofore  been 
filed  in  the  Circuit  Court  of  Arlington  County,  Virginia, 
on  November  9,  1953,  was  filed  in  this  cause.  Answer  and 
points  and  authorities  in  opposition  to  the  motion  to  enjoin 
were  filed  as  an  exhibit. 

There  was  attached  to  that  motion  the  suit  to  annul  the 
marriage,  as  filed  in  the  Circuit  Court  of  Arlington  County, 
Virginia.  Points  and  authorities  in  opposition  to  plain¬ 
tiff’s  motion  to  enjoin  were  filed  in  this  cause  November 
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25,  1953,  supported  by  an  affidavit  of  Austin  Branch  Os¬ 
good  and  supplemental  points  and  authorities  in 

5  opposition  to  plaintiff’s  motion  to  enjoin  defendant 
pendente  lite  was  filed  in  this  cause  December  8, 

1953,  again  supported  by  an  affidavit  of  Austin  Branch 
Osgood,  as  well  as  an  affidavit  of  William  A.  Moncure,  a 
partner  in  the  law  firm  of  Clark,  Richards,  Moncure  and 
Whitehead,  maintaining  offices  at  106  North  Fairfax  Street, 
Alexandria,  Virginia. 

A  supplemental  statement  of  points  and  authorities  in 
support  of  motion  to  enjoin  the  defendant  pendente  lite 
was  filed  December  10,  supported  by  an  affidavit  of  Kath- 
aryn  F.  Osgood  and  attached  to  that,  as  an  exhibit,  was 
a  bill  of  complaint  which  was  filed  in  Polk  County,  State 
of  Florida,  Court  of  Chancellory,  being  an  original  com¬ 
plaint  filed  in  that  cause,  apparently  in  the  year  1948. 

The  substance  of  the  complaint  in  the  State  of  Florida, 
Polk  County,  was  that  the  parties,  Austin  B.  Osgood,  and 
one  Nancy  Hancock  Osgood,  the  second  wife  and  prior 
in  point  of  time  to  the  present  wife,  Katharvn  F.  Osgood, 
had  been  married  at  Charlottesville,  Virginia,  on  the  17th 
day  of  July,  1946,  and  had  lived  together  as  man  and  wife 
until  the  21st  day  of  August  1948. 

Austin  Branch  Osgood  had  alleged  that  he  had  been 
continuously,  for  more  than  90  days  immediately  preceding 
the  filing  of  the  bill,  a  bona  fide  resident  and  citizen  of  the 
State  of  Florida,  averring  that  one  Nancy  Hancock  Osgood 
was  a  non-resident. 

6  To  that  particular  complaint  in  Polk  County,  State 
of  Florida,  one  Nancy  Hancock  Osgood  had  answered 

and  she  had  put  in  issue,  first,  that  he  had  not  been  a 
resident  continuously  for  more  than  90  days  immediately 
preceding  the  filing  of  his  bill  of  complaint;  that  he  was 
not  a  bona  fide  citizen  and  a  resident  of  the  State  of  Florida. 
The  date  of  marriage  and  the  fact  that  no  issue  had  been 
born  were  admitted. 

There  was  also  a  reference  to  a  divorce  which  Nancy 
Hancock  Osgood  apparently  got  on  the  12th  day  of  Novem¬ 
ber  1948  at  Charlottesville,  Virginia,  but  apparently  it  was 
a  limited  divorce  and  she  averred,  as  part  of  her  defense 
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to  the  Florida  action,  that  plaintiff  had  no  legal  grounds 
for  divorce  and,  under  an  order  of  reference,  Judge  D.  0. 
Rogers  of  the  Circuit  Court  had  referred  the  matter  to 
one  J.  T.  Watson  as  a  Special  Master. 

There  is  also  filed,  as  an  exhibit,  the  report  of  the  Special 
Master  and  there  is  attached  a  full  transcript  of  the  testi¬ 
mony  taken.  That  testimony  indicates  that,  on  the  part  of 
Austin  Branch  Osgood,  he  had  testified  that  he  resided 
at  Lakeland,  Florida;  had  been  a  resident  since  the  22nd 
day  of  January,  1949;  that  he  asserted  the  separation  of 
himself  and  the  said  Nancy  Hancock  Osgood  on  the  21st 
of  August,  1948,  alleging,  as  a  reason,  incompatability.  He 
was  cross-examined  in  the  matter  by  counsel  for  Mrs. 

7  Osgood,  one  A.  R.  Carver,  and  the  question  of  resi¬ 
dence  was  gone  into  and  in  the  cross  examination, 

at  one  point,  Mr.  Osgood  testified  that  he  had  been  right 
there  in  Lakeland  most  of  the  time;  that  he  made  several 
trips  to  Miami  and  to  different  points  of  interest  around 
but  most  of  the  time  he  had  stayed  right  in  Lakeland. 

On  the  question  of  whether  he  had  gone  beyond  the  limits 
of  the  State  of  Florida,  he  answered  that  he  had  not  and 
he  -was  supported  in  that  contention  by  a  corroborating 
witness  by  the  name  of  Mrs.  C.  J.  Maxev  of  Lakeland, 
Florida,  who  had  testified  he  had  been  living  in  Florida 
since  January,  1949,  and  that  he  had  lived  there  the  requi¬ 
site  time. 

To  that,  there  was  a  final  decree,  over  the  signature  of 
Judge  D.  0.  Rogers,  dated  the  2nd  day  of  June,  1949,  dis¬ 
solving  the  marriage  and  granting  a  divorce  and  holding, 
in  particular,  that  that  Court  and  that  particular  Judge 
had  jurisdiction  of  the  subject  matter  and  of  the  parties  to 
the  cause  so  there  was  an  adjudication  of  that  issue. 

In  the  argument  before  Judge  Pine,  considering  the 
motion  and  exhibits,  Judge  Pine  had  ordered  and  had  sup¬ 
ported  it  by  findings  of  fact  and  conclusions  of  law,  that 
the  United  States  District  Court  for  the  District  of  Colum¬ 
bia  had  acquired  jurisdiction  over  the  parties  in  the  con¬ 
troversy  and  has  also  declared  that  this  Court  has  the 
right  to  decide  every  question  which  occurs  in  this 

8  c?.use.  He  further  held  that,  in  aid  of  the  jurisdic¬ 
tion  of  this  particular  Court  and  to  render  effective 
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the  decree  of  this  Court,  the  Court  has  power  to  enjoin 
and  restrain  the  defendant,  pendente  lite,  from  prosecuting 
further  and  proceeding  with  the  annulment  filed  by  him  in 
the  Circuit  Court  of  Arlington  County,  Virginia,  and  that 
the  Court,  in  the  exercise  of  its  discretionary  powers,  should 
so  enjoin  and  restrain  the  defendant  and  accordingly,  on 
the  lltli  day  of  December,  1953,  an  order  enjoining  the 
defendant,  pendente  lite,  was  signed  by  Judge  David  A. 
Pine. 

Accordingly,  with  retention  of  the  jurisdiction  of  this  case, 
retention  of  the  issues  which  were  raised  by  that  motion, 
pendente  lite,  this  Court,  from  the  pleadings  in  the  case 
and  the  assertion  of  counsel  for  Austin  Branch  Osgood, 
with  that  party  presently  in  the  court  room,  the  Court  finds 
from  the  pleadings  that  there  was  a  marriage  between  Aus¬ 
tin  Branch  Osgood  and  one  Nancy  Hancock  Osgood  which 
occurred  on  the  17th  day  of  July  1946,  and  continued  until 
approximately  the  21st  day  of  August,  1948. 

The  Court  finds,  from  the  pleadings,  that  Nancy  Hancock 
Osgood  obtained  a  limited  divorce  at  Charlottesville,  Vir¬ 
ginia,  on  August  21,  1948  and  in  the  year  1951  obtained  an 
absolute  divorce. 

The  Court  finds  that  the  present  defendant  in  this  cause, 
Austin  Branch  Osgood,  in  the  year  1949  became  a 
9  resident  in  the  State  of  Florida  in  the  month  of 
January,  1949 ;  that  in  an  action  brought  on  his  part 
for  absolute  divorce,  the  issue  of  jurisdiction  was  raised 
by  his  then  wife,  Nancy  Hancock  Osgood,  who  appeared 
through  counsel  and  contested  the  issue  of  jurisdiction; 
that  there  was  testimony  taken  before  a  Special  Master  and 
the  Judge  of  Polk  County,  State  of  Florida,  found  that 
jurisdiction  had  obtained  in  that  jurisdiction,  that  he  was 
at  that  time  a  bona  fide  resident  of  the  State  of  Florida, 
that  he  was  entitled  to  a  divorce  and,  accordingly,  on  the 
2d  day  of  June,  1949,  Judge  D.  0.  Rogers  granted  a  divorce 
to  Austin  Branch  Osgood. 

Accordingly,  for  this  case,  the  Court  finds  as  a  fact  that 
he  was  adjudicated  a  bona  fide  resident  of  Polk  County, 
State  of  Florida  in  1949,  granted  a  divorce  on  the  2nd 
day  of  June,  1949,  and  that  he  may,  therefore,  not  come 
into  this  Court  and  impeach  his  own  effort;  that  he  is 


6 


equitably  estopped  from  doing  so  and  the  Court  will,  ac¬ 
cordingly,  hold  that  at  the  time  of  the  marriage  of  these 
parties,  namely  Katharvn  F.  Osgood  and  Austin  Branch 
Osgood,  on  August  9,  1949,  in  the  City  of  Washington,  Dis¬ 
trict  of  Columbia,  there  was  no  impediment  of  marriage 
on  the  part  of  Austin  Branch  Osgood  and,  accordingly,  that 
injunction  will  be  continued  permanently  in  effect. 

I  believe  now,  gentlemen,  we  are  ready  to  proceed  on  the 
plaintiff’s  complaint  for  absolute  divorce  on  the 

10  grounds  of  adultery. 

Mr.  Wattawa:  Did  Your  Honor  say  that  that  in¬ 
junction  will  be  continued  permanently  in  effect? 

The  Court  :  Yes. 

Mr.  Wattawa:  I  take  exception  to  that  and  also  have  to 
take  exception  to  Your  Honor’s  statement  in  respect  to  the 
proceedings  in  Florida  that  Mr.  Osgood  was  a  resident  and 
that  testimony  was  taken,  and  so  on.  I  understand  what 
Your  Honor  has  ruled  is  that  the  record  purports  to  show 
that? 

The  Court:  Yes;  and  that  apparently  is  the  cause  that 
has  not  been  disputed  either  by  affidavit  or  by  any  counter 
show. 

Do  you  dispute  that  your  client  went  to  Florida  in  that 
vear  and  obtained  a  divorce? 

w 

Mr.  Wattawa:  I  dispute  the  fact  that  he  went  there  and 
stayed  there  the  required  period  of  90  days  but  we  are  not 
raising  the  issue  at  this  time. 

The  Court:  There  should  be  a  finding  and  I  find,  accord¬ 
ingly,  that  he  has  not  come  into  a  Court  of  Equity  with 
clean  hands  and  on  the  broad  doctrine  that  he  mav  not  im- 
peach  his  own  claim  where  he  has  testified  he  was  a  bona 
fide  resident  of  the  State  of  Florida  and  had  obtained  a 
divorce  in  Florida,  that  divorce  is  good  and  entitled  to  full 
faith  and  credit. 

11  Now,  gentlmen,  let’s  proceed  in  the  case  involving 
the  charge  of  adultery. 

Mr.  Shapiro:  Your  Honor,  we  are  proceeding  in  this 
case  for  a  limited  divorce  on  the  grounds  of  adultery. 

The  Court:  A  limited  divorce  on  the  grounds  of  adultery? 

Mr.  Shapiro:  Yes,  Your  Honor. 
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The  Court:  You  have  the  right. 

12  Mr.  Shapiro:  Mrs.  Osgood. 

Thereupon  Katharyn  F.  Osgood,  the  plaintiff,  was 
called  as  a  witness  in  her  own  behalf  and,  being  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  examination. 

Bv  Mr.  Shapiro  : 

Q.  Your  full  name  is  Katharyn  F.  Osgood? 

A.  Yes. 

Q.  You  reside  at  3901  Connecticut  Avenue,  Northwest, 
Washington,  D.  C.? 

A.  Yes. 

Q.  You  are  a  resident  of  the  District  of  Columbia? 

A.  Yes,  I  am. 

Q.  How  long  have  you  resided  in  the  District  of  Co¬ 
lumbia  ? 

A.  More  than  25  years. 

Q.  You  were  married  to  the  defendant,  Austin  Branch 
Osgood  in  the  District  of  Columbia  ? 

A.  Yes,  I  was. 

Q.  Will  you  tell  the  Court  the  date  of  your  marriage? 

A.  August  9,  1949. 

Mr.  Shapiro:  Your  Honor,  I  have  the  record  from  the 
District  Court  here  showing  this  marriage  which  took  place 
between  Austin  Branch  Osgood  and  Katharyn  F.  Os¬ 
good. 

13  The  Court:  Let  it  be  received  in  evidence.  The 
Court  will  judicially  notice  the  record  of  the  mar¬ 
riage  office  and  find  as  a  fact  the  parties  were  married  on 
August  9,  1949  in  the  District  of  Columbia. 

By  Mr.  Shapiro: 

Q.  Following  your  marriage,  Mrs.  Osgood,  vrhere  did  you 
reside? 

A.  Well,  2800  Woodley  Road. 

Q.  Yes. 

A.  And  part  of  the  time  I  was  in  Charlottesville,  Vir¬ 
ginia,  for  a  few  months. 

Q.  And  where  else? 
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A.  You  mean - 

Q.  In  the  District? 

A.  Oh,  well,  then  in  December  of  1951 — in  1950  I  moved 
to  the  La  Salle  Apartments  on  Connecticut  Avenue  and  was 
there  until  February  of  1953. 

Q.  You  are  residing  now  in  the  District  of  Columbia,  you 
testified? 

A.  Yes,  I  am. 

Q.  Was  there  any  child  or  children  born  of  this  mar¬ 
riage  ? 

A.  Yes.  I  have  a  son. 

Q.  Will  you  give  the  Court,  please,  the  name  of  your 
son  and  when  he  was  born  ? 

14  A.  His  name  is  Kevin.  He  was  born  May  13, 
1950. 

Q.  You  said  his  name  is - 

A.  Kevin,  K-e-v-i-n. 

Q.  Any  middle  initial? 

A.  “D.” 

Q.  Kevin  D.  Osgood? 

A.  Yes. 

Q.  When  was  he  born? 

A.  May  13, 1950. 

Q.  Will  you  tell  the  Court  where  the  child  is? 

A.  He  is  with  me. 

Q.  And  will  you  tell  the  Court  if  the  child  has  always 
been  with  you? 

A.  Yes,  he  has. 

Q.  Directing  your  attention  to  the  summer  of  1952,  can 
you  tell  the  Court  if  you  had  any  difficulties  with  respect 
to  Mr.  Osgood? 

A.  Well,  I  had  difficulties  all  the  time  I  was  married.  Do 
you  want  me  just  to  tell  about  1952? 

Q.  1951,  if  you  want  to  go  back  to  that  year. 

A.  Go  back  to  the  beginning? 

Q.  Not  too  far - 

Mr.  Shapiro:  Would  Your  Honor  want  us  to  just  proceed 
on  the  adultery?  I  thought  I  would  like  to  offer  some  proof 
with  respect  to  this  man’s  stability  regarding  the 

15  child. 

The  Court  :  As  I  understand  it,  you  have  originally 


brought  the  action  for  limited  divorce  on  the  grounds  of 
cruelty. 

Mr.  Shafiro:  Yes,  Your  Honor. 

The  Court:  I  notice  you  had  amended  the  complaint  on 
October  26,  1953,  charging  adultery.  I  had  assumed  that 
it  was  for  an  absolute  divorce.  The  pleadings,  however, 
show  that  is  for  a  limited  divorce. 

You  may  proceed  on  both  grounds. 

Bv  Mr.  Shapiro: 

* 

Q.  Go  ahead,  Mrs.  Osgood. 

A.  From  the  time  I  was  married  or  soon  after  I  was  mar¬ 
ried,  I  found  out  that  lie  was  drinking.  He  would  drink  and 
he  would  he  very  nasty  to  me.  He  would  2:0  awav  and  leave 
me  and  when  he  was  there,  he  would  cause  terrible  scenes. 

When  my  child  was  born  nine  months  and  four  days  after 
I  was  married,  it  was  born  a  month  early.  Before  that, 
the  doctor  was  afraid  I  would  lose  the  child  because  I  was 
under  such  an  emotional  strain  and  from  his  abusive  lan¬ 
guage  to  me. 

The  Court:  Did  he  ever  strike  you? 

The  Witness  :  Not  at  that  time  but  later  he  did. 

The  Court:  When,  if  at  all,  did  he  strike  you? 

The  Witness:  Well,  during  1953. 

16  The  Court:  When  and  where? 

The  Witness:  In  my  apartment  at  the  La  Salle. 

Bv  Mr.  Shapiro: 

Q.  Give  the  Court  the  month. 

A.  1952  it  was,  I  am  sorry.  Well,  it  was  several  times. 

Q.  Do  you  know  the  month? 

A.  It  was  in  April ;  I  remember  once. 

Q.  April,  1952,  and  then  when  else  was  it  ? 

A.  Well,  it  was  just  during  that  year.  I  don ’t  remember 
exactly  what  dates. 

Q.  Was  it  in  the  fall  of  that  year? 

A.  No;  I  don’t  remember.  He  used  to  get  pretty  rough 
with  me.  He  would  push  me  out  of  the  apartment  and 
things  like  that  but,  as  far  as  actually  hitting  me,  he  did  do 
that  in  1952  but  I  don’t  remember  the  date. 
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Q.  Can  yon  give  the  Conrt  some  idea  when  it  was,  ■whether 
it  was  the  spring  of  the  year? 

A.  Yes ;  probably  the  spring. 

Q.  Can  you  tell  the  Court  also  with  respect  to  his  con¬ 
duct,  can  you  tell  when  you  were  living  at  the  La  Salle, 
tell  the  Court  what  transpired  there  in  June  and  July  of 
1952. 

A.  I  would  rather  tell  you  about  1951  first. 

Q.  Tell  us  about  1951  first,  then. 

A.  Well,  in  1951  he  came  home - 

17  Q.  Tell  us  the  approximate  date. 

A.  This  was  the  first  part  of  July  in  1951.  He 
came  back  from  a  trip  and  we  went  out  to  the  Shoreham 
for  the  evening.  We  went  in  a  taxi. 

When  we  came  back,  it  was  late  and  I  stopped  down¬ 
stairs  to  move  my  car  off  of  Connecticut  Avenue  and  when 
I  got  up  to  the  apartment — he  had  been  very  insulting  and 
rude  to  me  all  evening  at  the  Shoreham — he  had  bolted 
the  doors  and  I  heard  him  call.  He  screamed  and  he  said, 
“You  can’t  come  in  here”.  He  called  downstairs — I 
couldn’t  believe  it  of  him — and  he  said,  “My  wife  is  in  the 
hall.  Don’t  let  her  in  under  any  conditions.  I  want  her 
to  get  away  from  here”. 

So  finally  I  had  nothing  else  to  do  but  to  leave.  He  stayed 
in  the  apartment  three  or  four  days  drinking  and  wouldn’t 
let  the  maid  in.  He  kept  himself  bolted  in  and  he  just  dis¬ 
appeared,  I  heard,  about  a  week  after  that. 

Q.  If  someone  told  you  that,  you  can’t  testify  to  that,  but 
just  what  you  heard  in  the  presence  of  Mr.  Osgood. 

A.  I  heard  it  but  then  he  wrote  me  a  letter  and  he  was  in 
Bermuda.  He  had  taken  a  boat  and  gone  off  to  Bermuda 
and  then  he  came  back.  When  he  came  back,  he  was  still 
drunk  and  the  doctor  told  me — can  I  tell  what  the  doctor 
told  me  to  do? 

Q.  Was  it  in  the  presence  of  Mr.  Osgood? 

A.  No.  I  took  him  over  to  Shepard  Pratt  to  see  if  I 

18  could  get  him  straightened  out  for  his  drunkenness. 

Q.  How  long  was  he  there? 

A.  He  wasn’t  there  at  all.  He  was  there  for  the  after¬ 
noon. 


Q.  Did  there  come  a  time  when  he  agreed  to  go  to  the 
sanatorium? 

A.  Yes,  he  did. 

Q.  When  was  that? 

A.  That  was  in  the  summer  of  ’52.  Then  he  locked  me 
out  on  other  occasions  and  one  night  the  child  and  I  had  to 
run  out  of  there  in  our  night  clothes.  He  had  gotten  violent 
and  he  tried  to  hit  me  with  a  chair. 

Q.  When  was  that,  about? 

A.  I  locked  him  in  his  bedroom - 

Q.  When  was  that? 

A.  That  was  on  the  night  of  January  1  of  1952. 

Q.  January  1,  1952,  when  he  threw  a  chair  at  you? 

A.  He  had  a  chair  in  his  hand,  like  this  (indicating)  and 
said,  “If  you  don’t  come  in  the  bedroom”, — I  used  to  lock 
myself  in  the  baby’s  room  and  he  would  almost  break  the 
door  through.  The  banging  you  could  hear  it  all  over  the 
building,  down  in  the  lobby  and  we  lived  on  the  eleventh 
floor  so  I  managed  to  get  him  in  his  room  and  locked  him 
in  his  room  and  I  ran  out  because  he  was  going  to  break 
through  that  door,  I  knew.  It  was  all  chipped  and  the 
chair  was  broken. 

19  Then  on  other  occasions,  I  had  to  leave  under  those 
same  circumstances. 

He  insulted  me  in  front  of  all  of  the  elevator  boys,  calling 
me  perfectly  horrible  names. 

Q.  Could  you  give  the  Court  some  indication  what  those 
names  were? 

A.  Well,  in  front  of  the  eleveator  boy,  he  called  me  an 
s.o.l).  and  he  was  always  saying,  “You  god  damn  bitch” 
and  well,  worse  words  than  that,  too. 

Q.  Mrs.  Osgood,  this  is  your  first  marriage,  is  it  not? 

A.  Yes,  it  is. 

Q.  After  this  situation  that  you  speak  about  occurred 
with  respect  to  his  abusing  you  and  so  forth,  did  there  come 
a  time  that  you  wanted  to  procure  the  services  of  some  de¬ 
tectives? 

A.  Well,  you  see,  I  was  trying  every  way  I  could  to 
straighten  him  up  because  I  really  didn’t  want  a  divorce 
but  I  filed  my  papers  because  it  was  impossible  for  me  to 
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live  under  the  same  roof  with  him.  When  the  doctor  told 
him  to  live  away  from  me,  he  would  try  to  break  in  my 
windows.  They  have  railings  on  what  they  call  the  pent¬ 
houses  and  he  would  go  in  the  neighbors’  apartments  and 
climb  over  these  high  walls  and  break  into  mv  bedroom. 
Anyway,  you  know,  we  filed  that  complaint  against  him 
and  then  he  agreed  to  go  to  a  hospital. 

20  Well,  when  he  came  out  of  the  hospital,  he  was 
drunk.  He  was  drunk  the  day  he  got  out  of  the  hos¬ 
pital.  He  came  back  at  3  o'clock  in  the  morning,  not  to 
my  place  but  to  a  hotel. 

Then  I  heard  he  was  going  around  with  a  woman  and 
I  did  have  those  detectives.  I  heard  he  was  taken  into  the 
Mavflower - 

Mr.  Wattawa:  I  object  to  that,  Your  Honor. 

The  Court:  Yes.  You  object  on  the  ground  of  hearsay? 
Mr.  Wattawa:  Yes. 

The  Court:  I  will  sustain  it  on  the  basis  of  hearsav. 

By  Mr.  Shapiro: 

Q.  Did  you  yourself  see  Mr.  Osgood  go  out? 

A.  Yes.  The  first  time  I  saw  it,  I  received  a  phone  call 
from  a  friend - 

Q.  You  can’t  say  what  the  friend  told  you.  As  a  result 
of  a  call,  did  you  see  him  ? 

A.  I  rushed  over  to  the  airport.  He  was  supposed  to 
go  on  a  trip  and  there  he  was  with  this  woman.  They  had 
been  in  the  bar.  He  got  on  the  plane  and  he  was  kissing 
her  and  throwing  his  arms  around  her. 

The  Court:  What  date  was  this? 

21  The  Witness:  The  first  part  of  October,  1952.  She 
was  wiping  her  eyes  with  her  handkerchief.  She  was 

crying  because  he  was  leaving  her.  It  was  very  silly. 

The  Court:  Can  you  identify  the  woman,  who  it  was? 
The  Witness:  Mrs.  Tompkins. 

The  Court:  Gladys  Tompkins,  the  correspondent  named 
in  this  case? 

The  Witness:  Yes. 
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By  Mr.  Shapiro: 

Q.  Did  you  know  her  before? 

A.  I  had  known  her  for  a  long,  long  time.  Actually, 
I  didn’t  recognize  her  that  day  and  I  found  out  later  she 
had  broken  her  nose - 

Q.  But  it  was  the  same  person? 

A.  It  was  the  same  person.  I  know  it  was  the  same 
person.  I  followed  her  car  in  a  taxi.  The  taxi  driver  said, 
“She  knows  you  are  following  her.”  She  was  going  at  a 
terrific  speed  and  we  got  her  license  number. 

Q.  Did  you  have  her  license  number  checked? 

A.  Yes,  and  I  gave  it  to  the  detective. 

Q.  Did  you  see  her  with  Mr.  Osgood  subsequently? 

A.  Yes.  I  saw  them  many  times  in  that  same  car;  in 
her  automobile. 

Q.  Where  did  you  see  them  and  give  us  the  approximate 
times  and  dates  that  vou  saw  them  together? 

22  A.  I  saw  them  many  times  riding  together  with 
the  top  down,  all  during  October  and  part  of  Novem¬ 
ber.  I  saw  them  going  into  the  Mayflower. 

Q.  Where  did  they  go  in  the  Mayflower? 

A.  The  Town  and  Country  Room. 

Q.  Drinking? 

A.  Yes. 

Q.  Where  else  did  you  see  them  go? 

A.  I  saw  them  at  the  airport.  I  saw  them  at  the  air¬ 
port  another  time.  They  were  both  drinking  heavily  and 
kissing  all  over  the  public  hall  there. 

Q.  Did  you  see  them  later  at  all  or  when  was  the  last 
time  that  you  saw  them,  I  mean  directing  your  attention  to 
November  8,  did  you  see  them  November  8? 

A.  Yes;  I  saw  them  in  a  hotel  bedroom. 

Mr.  Wattawa:  May  I  ask  the  purpose  of  this  present 
testimony? 

The  Court:  I  assume  you  are  going  into  the  dates  as  al¬ 
leged  in  the  complaint  as  to  the  acts  of  adultery? 

Mr.  Shapiro:  Yes,  Your  Honor. 

Mr.  Wattawa:  With  respect  to  that,  may  I  inquire 
whether  there  has  been  service  on  the  correspondent? 
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The  Court  :  Yes,  there  has  been.  There  was  notice  served 
on  her  by  one  Martin  L.  Kite  which  says: 

“I  hereby  certify  and  return  that,  on  the  23rd  day 

23  of  January,  1934, 1  received  this  summons  and  served 
it,  together  with  the  complaint  herein.” 

And  then  there  follows : 

“I  personally  served  a  copy  of  the  supplemental  com¬ 
plaint  and  summons  on  Gladys  Tompkins,  at  4611  Chester- 
brook  Road,  Falls  Church,  Virginia,  on  January  23,  1934 
at  6:05  p.m. ;  that  I  made  the  contents  therein  known  to 
the  said  Gladys  Tompkins  and  the  said  Gladys  Tompkins 
is  a  non-resident  of  the  District  of  Columbia.  I  further 
aver  that  I  am  an  adult  citizen  of  the  United  States  and  am 
not  a  party  to  the  above  cause  or  otherwise  interested  in 
the  subject  matter  or  controversy.” 

That  is  sworn  to  before  “Beatrice  M.  Allen,  notary 
public,”  ou  the  23th  day  of  January,  1934. 

Mr.  Shapiro:  I  might  also  add,  Your  Honor,  that  Mr. 
Moncure,  T  spoke  to  him  subsequently  and  he  said  that  he 
was  not  going  to  file  an  answer  to  this  complaint. 

The  Court:  Our  local  rule  is  the  correspondent  is  not 
required  to  file  an  answer  nor  even  put  in  an  appearance. 

Mr.  Wattawa:  May  I  ask  Your  Honor  what  is  the  date 
of  the  summons  served  on  the  correspondent? 

The  Court:  Summons  issued  out  of  this  Court  December 
18,  1933. 

24  Mr.  Wattawa:  Well,  the  summons  was  issued  on 
December  18,  1953  and,  therefore,  the  summons  ex¬ 
pired  within  20  days  from  December  18  and,  accordingly, 
tbe  summons  that  was  served  on  the  correspondent  was  an 
invalid  summons. 

I  have  a  memorandum  on  that  if  Your  Honor  cares  to 
see  it  or  to  hear  me  further  on  that  point. 

The  Court:  No;  I  think  it  is  good. 

Mr.  Wattawa:  I  move,  therefore,  that  the  supplemental 
complaint  be  dismissed  or,  in  the  alternative,  that  the  al¬ 
legations  in  the  supplemental  complaint  relating  to  adul¬ 
tery  be  dismissed. 

Tbe  Court:  No;  I  won’t  do  that  because  they  too  are  evi¬ 
dence  of  cruelty  and  the  suit  is  only  for  a  limited  divorce. 
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I  will  quash  the  service  of  process  on  the  corespondent 
because  of  the  time  of  service.  This  summons  was  appar- 

*  ently  without  force  and  effect. 

Mr.  Shapiro  :  The  20  days  only  alludes  to  personal  service 
within  the  jurisdiction,  Your  Honor.  This  is  substituted 
service. 

Your  Honor,  the  Code  provides  this  is  just  as  if  it  were 
substituted  service  of  process,  as  if  40  days  had  transpired. 

*  The  Court:  What  is  the  life  of  the  summons  issuing  out 

v  of  this  Court? 

25  Mr.  Wattawa:  Twentv  davs. 

The  Court:  What  is  the  basis  for  your  saying  that, 
Mr.  Wattawa? 

Mr.  Wattawa  :  The  basis  is  Rule  7  of  the  local  civil  rules. 

*  The  Court:  Not  the  Federal? 

t  Mr.  Wattawa:  No,  sir;  local  Rule  7. 

The  Court:  You  may  proceed.  Which  rule  in  particular? 

Mr.  Wattawa:  Rule  7,  Your  Honor. 

The  Court:  What  part? 

Mr.  Wattawa:  Rule  7  (a). 

The  Court:  Namelv - 

»  Mr.  Wattawa:  “If  the  summons  be  not  served,  it  will 

be  returned  to  the  Clerk’s  office  on  the  20th  day  after  the 
h  issuing  thereof.” 

The  Court  :  By  actual  count,  there  were  13  days  remain¬ 
ing  in  December  and  this  was  served  on  the  23rd  of  January 
so  that  would  make  36  days. 

4  Very  well. 

Mr.  Shapiro:  Your  Honor,  do  we  have  the  Code  on  sub¬ 
stituted  service  ? 

The  Court:  You  know  our  usual  substituted  service  is 
to  apply  for  your  original  summons  and  if  returned  “not  to 
|  be  found”,  then  proceed  by  publication. 

*  26  I  think  Mr.  Wattawa ’s  point  is  good  but  I  don’t 

t  think  it  destroys  your  showing  as  part  of  your  proof 

on  the  grounds  of  cruelty. 

Mr.  Wattawa:  May  I  proceed  further  on  that?  Under 
i  Title  16  of  the  District  of  Columbia  Code,  417,  it  says: 

t  “In  all  divorce  cases  where  adultery  is  charged  the  per¬ 

son  or  persons  with  whom  the  adultery  is  charged  to  have 
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been  committed  shall  be  made  defendant  or  defendants  and 
brought  in  by  personal  service  of  process  or  by  publica¬ 
tion  as  in  other  cases.’ ’ 

Now,  my  point  is  there,  Your  Honor,  that  adultery  is 
entirely  out  of  the  case. 

The  Court:  No,  it  is  not,  either. 

Mr.  Wattawa:  Because,  whenever  adultery  is  charged, 
as  it  is  here,  the  person  with  whom  the  adultery  is  alleged 
to  have  been  committed  must  be  made  a  party  defendant 
and  brought  in  and  this  person  has  not  been  brought  in. 

The  Court:  I  think  you  are  in  error  there  because  per¬ 
mission  was  granted,  on  a  motion  to  amend,  and  permission 
was  granted  to  name  Gladys  Tompkins  as  a  correspondent. 
The  only  trouble  is  the  question  of  the  life  of  the  summons. 

Mr.  Wattawa:  And  she  wasn’t  brought  in  and  the  Code 
specifically  requires  her  to  be  made  a  party  defendant. 

The  Court:  She  was  made  a  party  of  the  suit.  She  has 
notice  of  the  pending  action  and  she  hasn’t  seen  fit 
27  to  respond. 

Mr.  Wattawa:  It  savs  she  shall  be  brought  in  bv 
personal  service  of  process  or  by  publication.  She  has  not 
been  brought  in  by  either. 

The  Court:  The  understanding  is  she  has  a  right  to 
come  in - 

Mr.  Wattawa:  She  must  be  brought  in  by  personal  serv¬ 
ice  or  publication - 

The  Court:  No.  On  your  motion  to  quash,  this  summons 
is  bad  and  I  have  granted  that  but  it  may  be  used  on  the 
grounds  of  cruelty. 

That  is  subject  to  your  objection. 

Mr.  Wattawa:  I  object  to  that,  Your  Honor. 

The  Coi’rt:  Yes,  indeed. 

Bv  Mr.  Shapiro: 

Q.  Can  you  tell  us,  on  November  8,  1952,  did  you  go  to 
the  Windsor  Hotel? 

A.  Yes,  I  did. 

Q.  Did  vou  see  vour  husband  there? 

A.  Yes,* I  did. 

(>.  What  time  did  you  get  to  the  hotel,  approximately? 
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A.  Oli,  I  think  it  was  about  8  o’clock  or  8:30. 

Q.  Where  did  you  go  there? 

A.  I  went  to  a  room  up  on  the  fourth  floor. 

Q.  Do  you  recall  the  number  of  that  room? 

28  A.  I  think  it  was  417  but  I  am  not  sure. 

Q.  Was  that  in  the  District  of  Columbia? 

A.  Yes,  it  was. 

Q.  And  is  that  the  Windsor  Hotel  at - 

A.  Windsor  Park  Hotel. 

Q.  Where  is  that  located? 

A.  Connecticut  Avenue  and  Kalorama  Road. 

Q.  Tell  us  then  what  happened,  as  you  recall. 

A.  Well,  I  went  there  and  he  and  Mrs.  Tompkins  were 
in  room  404  and  when  I  arrived  there,  they  were  having 
dinner  in  the  room.  I  could  hear  the  knives  and  forks 
clinking  at  the  door.  I  was  in  room  417,  I  think  it  was, 
but  I  don’t  recall  the  number  for  sure  and  I  spent  part  of 
the  time  in  that  room.  The  detectives  told  me  I  should 
wait  there - 

Mr.  Wattawa:  I  object  to  hearsay,  Your  Honor. 

The  Court:  Yes,  that  goes  out. 

The  Witness  :  Part  of  time  there  and  part  of  the  time 
in  the  hall  listening  outside  the  door. 

Bv  Mr.  Shapiro: 

Q.  Did  you  listen  to  anything  outside  the  door? 

A.  Yes. 

Q.  What  did  you  hear  them  say? 

A.  I  heard  them  talking  about  me. 

Q.  What  did  they  say? 

A.  I  heard  her  say,  “Oh,  go  on.  You  know  you 

29  are  still  in  love  with  her” - 

The  Court:  Identify  the  object. 

The  Witness:  I  heard  her  say,  “Oh,  go  on.  You  know 
you  are  still  in  love  with  her.” 

He  said,  “No,  I  am  not.  I  have  no  love  for  her  and  I 
have  no  love  for  my  child  by  her.  I  do  have  another  son 
I  love.” 

He  spoke  about  blackening  my  name  in  the  Times-Herald 
and  he  said,  “I  will  fix  her  so  we  can  get  married”.  Then 
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I  could  liear  him  petting  her  and  then,  for  a  while,  every¬ 
thing  was  quiet  in  there  and  then  the  detective  got  a  key 
and  opened  the  door. 

By  Mr.  Shapiro: 

Q.  About  what  time  was  that? 

A.  About  11 :30. 

Q.  Did  you  go  in  with  the  detectives? 

A.  Yes,  I  did. 

Q.  Can  vou  tell  us  what  vou  saw  when  you  arrived  in 
the  room? 

A.  Well,  the  lights  were  out  but  the  man  flicked  on  the 
center  light  and  I  saw  the  two  of  them  in  bed  and  they 
both  had  on  pajama  tops.  His  pajama  top — I  recognized 
both  of  them.  You  could  see  she  had  nothing  below  be¬ 
cause  she  was  bare.  When  she  moved  out,  she  was  bare 
below  and  so  was  he. 

Q.  And  the  lady  you  saw  there,  the  person  you  saw 

30  there - 

A.  Mrs.  Tompkins. 

Q.  What,  if  anything  else  occurred  there  with  respect  to 
these  detectives  and  you  being  in  there? 

A.  Well,  the  first  thing,  she  sat  up  in  bed  and  just  sat 
like  that  for  a  minute  and  then  she  said,  “Oh,  my  God” 
and  dropped  back  and  put  her  hand  over  her  face.  They 
asked  me  to  identifv  mv  husband,  which  I  did  and  then  thev 
took  photographs. 

Q.  I  will  show  you,  just  for  identification  purposes  only — 
can  you  tell  us  who  appears  in  this  photograph? 

A.  Yes.  That  is  my  husband  and  Mrs.  Tompkins. 

Q.  And  you  know  that  is  Mrs.  Tompkins? 

A.  Yes. 

Q.  And  is  this  the  situation  that  you  observed  at  the 
time  they  took  this  picture? 

A.  That  is  right. 

Mr.  Shapiro:  Your  Honor,  I  will  offer  this  for  identifi¬ 
cation. 

The  Court:  Any  objection? 

Mr.  Wattawa:  Who  took  the  photograph? 

Mr.  Shapiro:  We  will  have  him  here. 
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Mr.  Wattawa:  Then  I  object  to  that. 

The  Court:  Very  well,  I  will  reserve. 

31  (Photograph  was  marked  Plaintiff ’s  Exhibit  No. 

1  for  identification.) 

By  Mr.  Shapiro: 

Q.  Does  this  also  show - 

A.  Yes. 

Q.  Who  does  that  show? 

A.  It  shows  the  same  people.  It  shows  Mrs.  Tompkins 
and  my  husband. 

Mr.  Shapiro:  I  offer  Plaintiff’s  Exhibit  No.  2. 

Mr.  Wattawa:  I  object. 

The  Court:  I  will  reserve. 

(Photograph  was  marked  Plaintiff’s  Exhibit  No.  2  for 
identification.) 

By  Mr.  Shapiro: 

Q.  Since  the  happening  of  this  event  on  November  S  and 
the  prior  association  that  you  spoke  of,  have  you  lived  or 
cohabited  with  Mr.  Osgood? 

A.  No ;  certainly  not. 

Q.  You  were  awarded  by  the  Court  originally  $700  per 
month,  is  that  correct? 

A.  Yes. 

Q.  And  then  subsequently  it  was  reduced  to  $600  per 
month,  is  that  correct? 

A.  Yes,  that  is  right. 

Q.  Would  you  tell  the  Court,  a  breakdown  of  your 
32.  expenses,  what  your  rent  amounts  to  ? 

A.  Well,  my  rent  amounts  to  $165  a  month. 

Q.  What  does  your  food  amount  to  for  yourself,  and 
son — and  do  you  have  a  maid? 

A.  Yes;  I  have  a  maid  there  all  the  time  to  help  with 
this  child. 

Q.  What  does  that  amount  to? 

A.  $175. 
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Q.  What  amount  do  you  figure  for  the  clothing  of  your¬ 
self  and  vour  child? 

A.  Well,  I  figure  $100  for  clothing  and  repair  of  clothing. 

The  Court:  $100  a  month? 

The  Witness:  Yes,  Your  Honor. 

Bv  Mr.  Shapiro: 

•> 

Q.  Your  gas  and  telephone;  do  you  know  just  about 
what  you  estimate  that  to  be? 

A.  The  gas  runs  a  little  over  $2  and  the  telephone  is 
about  $10;  no  more  than  $10. 

Q.  And  vour  drv  cleaning  and  laundrv? 

A.  Well,  $25.  That  includes  household  rugs  and  draperies 
and  things  like  that. 

Q.  In  other  words - 

A.  $25  a  month. 

Q.  Do  you  go  to  a  doctor? 

33  A.  Yes,  I  do.  I  am  under  a  doctor’s  care. 

Q.  Are  you  under  the  care  of  a  physician? 

A.  Yes,  I  am. 

Q.  What  is  his  name? 

A.  Dr.  William  Howell. 

Q.  Will  you  tell  the  Court  your  condition  and  what  you 
see  him  for? 

A.  Yes:  I  have  a  very  serious  liver  condition.  I  have 
to  have  shots  once  a  week.  Thev  are  $5  apiece.  I  have  to 
have  a  checkup  every  month,  a  test. 

Q.  What  is  your  total  doctor  bill,  what  does  that  amount 
to  with  these  shots  and  test? 

A.  Well,  the  shots  are  $20  and  the  doctor’s  visit  is  $10 
and  I  have  to  have  these  regular  checkups  which  cost  $35 
and  I  have  those  everv  three  months  and  mv  little  bov  needs 

«  m  w  % 

checkups  from  time  to  time. 

Q.  What  would  you  judge  that,  just  approximately,  to 
amount  to  monthly? 

A.  $50. 

Q.  And  the  dentist,  do  you  have  to  go  to  the  dentist? 

A.  Yes,  I  do.  I  have  to  have  some  dental  work  done 
right  now.  My  boy  is  also  going  to  need  braces  but  that 
isn’t  right  at  the  present  time. 


Q.  What  do  you  estimate  that  to  amount  to? 

A.  $10  a  month. 

34  Q.  And  your  insurance,  do  you  have  any  insurance 
at  all? 

A.  Yes,  I  do.  I  have  hospitalization  and  I  plan  to  take 
out  some  life  insurance  policies,  one  for  my  child  and  one 
for  myself.  I  haven’t  done  that  yet  but  I  figure  insurance 
about  $25  a  month. 

Q.  Does  that  $25  include  your  furniture  and  fire  insur¬ 
ance  for  your  house,  too? 

A.  Yes. 

Q.  Do  you  pay  taxes? 

A.  Yes,  I  do  pay  taxes.  My  taxes  are  $20  a  month  right 
now. 

Q.  Do  you  have  any  repairs  or  anything  with  respect  to 
work  done  around  your  place? 

A.  Yes,  I  do;  repairs  in  regard  to  my  furniture  and  re¬ 
pair  of  furniture  and  repairs  of  things  around  the  house 
amount  to  $40  a  month. 

Q.  Medicines  and  drugs,  do  you  have  any  special  medi¬ 
cines  and  drugs? 

A.  Yes,  my  pills  alone  amount  to  $17.20  a  month  and 
then  the  child’s  vitamins  amount  to  $5  a  month.  Altogether, 
I  would  say  about  $25  or — yes,  $25  for  medicines. 

Q.  Do  you  have  an  automobile? 

A.  Yes,  I  have  an  automibile. 

Q.  What  vintage  is  that? 

35  A.  1950. 

Q.  WTiat  does  it  cost  you  for  the  upkeep  of  your 

car? 

A.  Well,  I  have  had  to  have  quite  a  lot  of  repairs  done 
on  it  lately  but  I  figure  $30  a  month  for  the  car. 

Q.  And  transportation,  do  you  use  your  car  always  or 
do  you  have  any  need  for  transportation  ? 

A.  Yes.  My  little  boy,  I  spend  $8  a  month  taking  him 
to  school  in  the  morning  by  bus. 

Q.  Do  you  send  him? 

A.  I  send  him  to  a  nursery  school,  yes.  That  is  $60  a 
month. 

Q.  And  church  and  charities,  do  you  have  any  item  for 
that? 
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A.  Yes;  $10. 

Q.  Do  you  have  summer  camp  expense? 

A.  Yes;  I  want  to  send  him  to  a  summer  camp.  It  is 
$16  a  week.  Of  course,  you  see,  he  only  goes  to  nursery 
school  up  to  1  o’clock.  He  doesn’t  stay  there  all  day.  That 
is  just  a  morning'  thing  but  that  is  $16  a  week  so  I  figure 
$10  a  month  bv  the  vear. 

Q.  And  you  have  domestic  help? 

A.  Yes,  I  do;  domestic  help,  by  the  doctor’s  order. 

Q.  How  much  does  that  cost  you? 

A.  $160  a  month. 

Q.  Do  vou  have  anv  figure  for  entertainment? 

36  A.  $30.' 

Q.  And  also  do  you  go  to  a  beauty  shop  for  cos¬ 
metics  or - 

A.  Hairdresser,  yes,  and  the  child’s  haircut;  $15  a  month. 

Q.  Do  you  have  a  miscellaneous  figure  that  you  might 
call  a  catch-all  figure? 

A.  Yes;  like  toys,  books  and  things  and  personal  recrea¬ 
tion  ;  cultural  interests,  $30  a  month. 

Q.  In  these  expenses,  you  haven’t  included  anything 
for  a  vacation  for  you  and  your  son  in  the  summer,  have 
you? 

A.  No;  I  thought  we  should  have  two  weeks  vacation  at 
the  beach  and  that  would  be  $300  for  the  vacation. 

Q.  In  the  event  the  Court  should  see  fit  to  award  you 
this  limited  divorce  and  a  sum  of  money  for  your  support, 
you  will  have  to  pay  taxes  on  your  income  received  from 
your  husband  which  he  can  deduct.  You  have  not  included 
that  in  your  items,  have  you? 

A.  No,  I  have  not. 

Q.  With  respect  to  the  maid  that  you  have  and  the 
things  that  you  have  testified  to  that  you  have  had  to  use, 
was  that  also  done  by  you  when  you  were  living  with  your 
husband,  such  as  having  a  maid? 

A.  Oh,  yes.  We  had  a  maid.  Well,  we  didn’t  have  a 
maid  the  first  year  we  were  married  but  after  that,  we 
had. 

Q.  You  have  always  had  a  maid? 

A.  Yes. 
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Q.  Now,  you  testified  that  your  physical  situation  is  such 
that  it  is  now  necessary - 

A.  It  is  a  necessity,  yes.  Now,  I  have  to  have  a  maid.  I 
can’t  lift  the  child. 

Q.  You  have  an  income  of  $1,400,  as  I  recall,  of  your 
own? 

A.  Yes.  I  think  it  is  $1,600. 

Q.  $1,600;  and  that  is  from  a  dividend? 

A.  Yes.  It  is  from  some  stocks,  some  dividends. 

Q.  You  are  receiving  that  now  and  you  pay  a  tax  on 
that? 

A.  Yes. 

Q.  And  that  tax  that  you  pay  is  approximately  what? 

A.  $20  a  month. 

Q.  And  that  averages  $240  for  the  year? 

A.  Yes. 

Q.  But  you  said  $20  a  month  ? 

A.  Yes. 

The  Court:  We  will  take  our  customary  morning  recess 
of  10  minutes. 

(A  short  recess  was  had.) 

Mr.  Shapiro:  May  it  please  the  Court,  if  I  may  proceed 
with  a  question  of  service,  we  checked  it  and  I  think 

38  I  have  found  I  would  like  to  present - 

The  Court:  Why  don’t  you  exhaust  examination  of 
your  witness,  at  least  until  cross  examination  and  I  will 
hear  you  further. 

Mr.  Shapiro:  Very  good. 

By  Mr.  Shapiro: 

Q.  Mrs.  Osgood,  with  respect  to  these  fixed  items  that 
you  have  enumerated  which  amount  to  around  $875  a  month, 
is  that  correct? 

A.  Yes,  that  is  right. 

Q.  Can  you  tell  the  Court  if  you  have  had  an  easy  time 
or  a  difficult  time  getting  along? 

A.  Well,  no;  I  have  quite  a  hard  time. 

Q.  Will  you  tell  the  Court  some  of  the  things  that  you 
should  do  that  you  haven’t  been  able  to  do? 
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A.  For  instance,  my  doctor  has  been  wanting  me  to  go 
to  Mayo’s  because  it  seems  that  they  can’t  determine  my 
exact  condition  and  I  haven’t  been  able  to  go  there  and  I 
reallv  need  to  go. 

Q.  I  want  to  go  back  to  June  of  1952.  You  started  to  tell 
us  about  some  acts  of  cruelty.  Will  you  recall  in  June  of 
1952  that  you  had  some  difficulties  which  occurred  at  your 
apartment? 

A.  Oli,  yes.  I  had  difficulties  practically  every  day. 

Q.  Yes,  but  in  June,  if  you  recall,  June,  1952. 

39  A.  In  June,  ves.  He  would  try  to  break  the  door 
down  and  he  grabbed  me  one  morning.  I  was  afraid 

to  even  go  out  of  my  bedroom  until  there  was  someone 
there  and  there  was  someone  there  when  he  walked  out 
and  he  grabbed  me  by  my  hair  and  pulled,  shook  me;  did 
it  two  or  three  times  and  I  couldn’t  do  anything  to  defend 
myself  because  I  was  afraid  he  would  kill  me.  He  threat¬ 
ened  to  kill  me  manv  times  when  he  was  drinking. 

Q.  Are  there  any  other  instances  that  you  can  tell  us 
about  ? 

A.  Yes.  One  day  in  the  kitchen,  he  hit  me  on  the  face, 
like  this  (indicating)  and  he  said,  “The  next  time  I  will 
break  vour  god  damn  jaw”.  He  also  threatened  mv  child’s 
life. 

Q.  Did  you  live  with  him  after  that? 

A.  Xo;  I  didn’t  live  with  him  after  that  but  he  was  stay¬ 
ing  there  in  the  apartment.  The  last  night  I  was  ever 
there,  lie  hit  me  right  on  the  top  of  the  head  at  the  bridge 
table.  He  hit  me  with  all  his  force. 

Q.  At  the  bridge  table? 

A.  I  was  afraid  I  was  going  to  have  a  brain  injury,  and 
I  left  a  note  saying,  “If  I  am  unconscious,  call  this  doctor”, 
when  I  went  to  bed. 

Q.  Have  you  lived  with  him  since  then? 

A.  Xo,  I  have  not. 

40  Q.  Or  cohabited  with  him  since  then? 

A.  Xo,  I  have  not. 


Mr.  Shapiro  :  That  is  all. 
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Cross  Examination 
By  Mr.  Wattawa  : 

Q.  Mrs.  Osgood,  among  the  items  of  expenses  you  listed 
as  rent  $165,  is  that  right  ? 

A.  Yes,  that  is  right. 

Q.  Will  you  tell  us,  please,  what  kind  of  an  apartment  you 
have,  the  number  of  rooms? 

A.  I  have  five  rooms. 

Q.  How  many  bedrooms  do  you  have? 

A.  There  are  three  bedrooms;  one  for  myself,  one  for  my 
child  and  one  for  the  maid  who  lives  there.  It  is  a  maid’s 
room. 

Q.  You  have  a  living  room? 

A.  And  a  living  room. 

Q.  A  kitchen? 

A.  Yes. 

Q.  And  bath? 

A.  Yes. 

Q.  And  you  pay  the  maid  $175? 

A.  I  pay  the  maid,  I  think  I  said,  $160;  didn’t  I? 

Q.  What  does  the  maid  do? 

A.  Well,  she  takes  care  of  the  child.  She  takes  care 
41  of  him  in  the  evenings  when  I  go  out.  She  takes  care 
of  him  partly  during  the  day  and  she  cleans  up.  She 
is  just  a  general  maid. 

•  •••••• 

Q.  Where  did  you  live  the  first  six  months  of  1949? 

A.  I  lived  at  the  Shoreham  Hotel  with  my  mother  where 
I  had  lived  for  20  years. 

»•••••• 

49  Q.  You  have  testified,  Mrs.  Osgood,  that  you  have 
a  car.  What  kind  of  car  is  it? 

A.  It  is  a  Nash. 

Q.  1950? 

A.  Yes. 

Q.  What  kind  of  license  plate  do  you  have  on  that  car? 

A.  Well,  I  have  a  Virginia  license  plate  on  it. 
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Q.  Have  you  had  a  Virginia  license  plate  on  that  car  for 
anv  other  vears? 

w  * 

A.  The  Virginia  plates  have  been  on  it  since  it  was 
bought.  Mr.  Osgood  got  the  license  for  me. 

Q.  You  have  at  present  a  Virginia  license  plate  on  it,  is 
that  true? 

A.  Yes. 

Q.  Then,  did  you  have  a  license  plate  for  1953;  in  1952, 
1951,  1950,  did  you  have  Virginia  license  plates  for  all  those 
years? 

50  A.  Yes,  that  is  right. 

The  Court:  In  whose  name  is  the  car  titled  in? 

The  Witness  :  It  was  titled  in  my  name.  At  the  time  he 
got  the  title  for  me,  he  thought  vre  were  going  to  move  down 
there  or  there  was  a  question  about  it,  but  we  never  did. 

By  Mr.  Wattawa  : 

Q.  When  you  applied  for  license  plates,  did  you  state  what 
place  you  were  a  resident? 

A.  I  didn’t  state  anything.  I  mean  I  just - he  got  it 

for  me.  When  he  got  it,  I  just  filled  out  the  renewal  card. 

Q.  I  show  you  a  certified  document  and  ask  you,  please, 
whether  you  can  identity  these  applications. 

A.  I  suppose  they  are  my  registration  cards. 

Q.  Are  those  your  applications  for  Virginia  license  plates 
for  the  years  1950  to  1953,  inclusive? 

A.  This  is  the  first  one  I  ever  had. 

Mr.  Shapiro:  To  save  time,  we  will  concede  she  has  Vir¬ 
ginia  license  plates. 

Mr.  Wattawa:  Will  you  concede  those  applications? 

Mr.  Shapiro:  Yes. 

By  Mr.  Wattawa: 

Q.  Mrs.  Osgood,  does  your  signature  appear  on  some  of 
those  applications? 

A.  There  is  no  signature  at  all  on  this  one  (indi- 

51  eating).  This  is  not  my  signature.  My  signature 
appears  on  one  of  them. 
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Q.  Your  signature  appears  on  the  one  for  1952? 

A.  Yes. 

•  #••••• 

By  Mr.  Wattawa: 

Q.  Mrs.  Osgood,  did  you  ever  pay  any  taxes  in  Virginia? 
A.  No,  I  did  not. 

Q.  Did  you  ever  vote  in  Virginia? 

A.  No. 

Q.  Did  you  ever  apply  for  permission  to  vote? 

A.  No.  * 

Q.  I  show  you  what  purports  to  be  a  tax  receipt  for  the 
year  1951.  Can  you  identify  that  as  the  receipt  you  re¬ 
ceived  ? 

A.  I  never  saw  this  before. 

Q.  Did  you  ever  pay  a  poll  tax  in  Virginia? 

A.  No,  I  did  not. 

•  •••••• 

52  Mr.  Wattawa:  I  will  withhold  offering  that  but  I 
would  like  to  offer  Defendant’s  Exhibit  No.  1  for 

identification. 

The  Court:  That  is  the  application  for  a  Virginia  tag? 

Mr.  Wattawa:  Yes. 

The  Court  :  Is  there  any  objection  ? 

Mr.  Shapiro:  No  objection. 

The  Court  :  Verv  well.  Let  it  be  received. 

* 

(Defendant’s  Exhibit  No.  1  previously  marked  for  identi¬ 
fication  was  received  in  evidence.) 

By  Mr.  Wattawa: 

Q.  Do  you,  at  present,  have  any  articles  belonging  to  Mr. 
Osgood? 

53  A.  If  you  want  to  call  the  furniture  that  was  in  our 
apartment  where  we  lived,  I  don’t  have  any  of  his 

personal  things. 

Q.  Do  you  have  any  articles  of  furniture  belonging  to  him 
or  other  articles? 


28 


Mr.  Shapiro:  I  don’t  think  there  is  anything  in  the  an¬ 
swer  to  substantiate  that  and  I  am  going  to  object.  There 
isn’t  anything  in  the  answer  or  any  claim  made. 

The  Court:  So  the  record  may  be  compete,  you  may 
answer. 

Is  it  personal  things,  such  as  clothing? 

Mr.  Wattawa:  Mostly  household  articles,  Your  Honor; 
furniture;  primarily  furniture. 

The  Court:  You  mav  ask. 

Bv  Mr.  Wattawa  : 

•> 

Q.  Mrs.  Osgood,  I  show  you  what  purports  to  be  a  list  of 
articles  belonging  to  Mr.  Osgood  that  you  have  at  present 
in  your  apartment.  Is  that  correct  ? 

A.  Yes.  I  made  out  this  list. 

Q.  Those  articles  are  in  your  apartment? 

A.  Yes. 

Mr.  Wattawa:  May  I  have  this  marked  Defendant’s  Ex¬ 
hibit  No.  3  for  identification? 

##•••### 

56  Q.  The  divorce  was  filed  on  June  16,  1952.  Were 
you  and  Mr.  Osgood  living  together  at  that  time  in  an 
apartment  at  1028  Connecticut  Avenue? 

A.  Yes;  we  were  both  living  in  that  apartment. 

Q.  How  long  after  that  did  you  and  he  continue  living  in 
that  apartment? 

A.  July  3  was  the  final  date  that  I  left  him  there. 

Q.  But  he  stayed  there  a  little  while  afterward,  did 
he  not? 

A.  He  stayed  there  until  he  agreed  to  go  to  the  hos¬ 
pital. 

Q.  During  the  period  of  June  16  to  July  3,  1952,  did  you 
and  he  live  together  as  husband  and  wife? 

A.  We  did  not. 

Q.  Did  you  sleep  together  on  occasions? 

A.  No,  we  did  not. 

Q.  Where  did  he  sleep? 

A.  Well,  he  slept  there  in  the  bed  and  I  would  try 
to  sleep  in  the  dining  room  but,  as  I  say,  he  didn’t 
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sleep.  He  was  drunk  all  night  long  and  the  maid  would  come 
to  work  and  he  would  still  be  up  drunk. 

Q.  Where  did  you  sleep  ? 

A.  I  would  sleep  in  different  places.  I  didn’t  sleep, 
actually. 

Q.  Were  there  any  other  persons  occupying  that  apart¬ 
ment  at  that  time? 

A.  There  was  a  nurse  there  for  a  little  while. 

Q.  Did  she  stay  there  during  the  night  ? 

A.  She  stayed  there  during  the  night. 

Q.  What  is  her  name? 

A.  Boediger. 

Mr.  Wattawa  :  That  is  all. 

Redirect  Examination 
By  Mr.  Shapiro  : 

Q.  Mrs.  Osgood,  wrhere  do  you  send  your  taxes  to? 

A.  To  Baltimore. 

Q.  And  that  is  as  a  resident  of  the  District  of  Co¬ 
lumbia  ? 

A.  That  is  where  I  have  always  sent  them. 

Q.  Where  do  you  have  your  bank  account? 

A.  Here  in  Washington. 

Q.  What  bank? 

58  A.  Lincoln  National  Bank. 

Q.  You  say  you  have  lived  here  for  25  years? 

A.  Yes. 

Q.  What  school  did  you  ever  go  to? 

A.  I  went  to  the  Mary  French  School.  I  went  to  Holton 
Arms.  I  graduated  from  Holton  Arms.  After  that,  I  went 
to  Washington  College  of  Music  and  got  a  diploma  there 
and  I  taught  music  two  years  there  after  that.  I  have  al¬ 
ways  been  right  here  in  Washington. 

Q.  When  I  asked  you  the  question,  do  you  consider  the 
District  of  Columbia  your  legal  residence  or  domicile,  you 
answered  “Yes”.  Do  you  mean  by  that  that  this  is  your 
home? 

A.  Yes. 

Q.  And  have  you  ever  changed  that? 
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A.  No;  I  never  changed  it. 

Q.  Have  you  ever  sent  any  income  taxes  or  anything 
down  to  Virginia? 

A.  No. 

Q.  Or  to  Richmond? 

A.  No ;  I  never  have. 

Q.  And  this  little  income  that  you  have  had,  you  have 
always  had  for  several  years? 

A.  Yes. 

Q.  And  before  you  married? 

A.  Yes. 

59  Q.  When  you  were  married,  can  you  tell  the 
Court  what  kind  of  wedding  you  had? 

A.  We  had  a  wedding — Judge  Myers  came  up  to  the 
apartment  where  I  lived  with  my  mother  at  the  Shoreham 
Hotel.  We  had  about  40  people  there.  Mr.  Osgood’s 
mother  and  father  came  up  from  Charleston,  South  Caro¬ 
lina,  and  stayed  at  the  Shoreham  for  the  wedding  and  his 
sister  came  from  Philadelphia. 

Q.  The  wedding,  then,  was  a  pretty  large  affair,  is  that 
right? 

A.  Well,  it  wasn’t  a  large  affair  but  there  were  quite  a 
few  people  there  and  it  was  planned. 

Q.  You  lived  at  the  Shoreham  before  you  married  Mr. 
Osgood,  is  that  right? 

A.  Yes.  I  lived  there  from  the  time  the  hotel  was 
built. 

Q.  With  respect  to  the  maid  that  you  spoke  about,  Mr. 
Wattawa  asked  you  about  the  maid;  can  you  tell  us  the 
necessity  for  having  the  maid  there  at  all  times  as  you  in¬ 
dicated  to  him?  Is  there  a  specific  necessity  besides  the 
cleaning  and  with  respect  to  your  child,  lifting  and  so  forth. 
Can  you  tell  the  Court  about  that? 

A.  Tell  what? 

Q.  Tell  the  Court  if  there  is  a  specific  need — when  you 
said  a  specific  need,  Mr.  Wattawa  was  asking  you  about  the 
maid,  what  you  were  paying  her  and  why  you  needed 

60  her  beside  the  fact  she  cooks  and  cleans.  Will  you 
tell  the  Court  about  the  child  and  why  it  is  necessary 

for  the  maid  to  be  there? 
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A.  To  take  care  of  the  child. 

Q.  Can  you  lift  up  the  child? 

A.  No;  I  cannot  lift  the  child  into  the  bathtub. 

Q.  What  else?  What  about  bathing  the  child? 

A.  That  is  what  I  say.  The  bathtub,  lifting  him  in  and 
out  of  the  bathtub. 

Q.  In  other  words,  the  maid  is  indispensable  in  taking 
care  of  the  child,  is  that  right  ? 

A.  Yes,  that  is  right. 

Q.  And  she  is  there  most  of  the  time  with  you ;  you  are 
there  mostly  alone? 

A.  Yes;  it  is  nice  to  have  somebody  there  with  me  be¬ 
cause  I  don’t  feel  very  secure  alone. 


Recross  Examination 

By  Mr.  Wattawa: 

Q.  Where  were  you  born? 

A.  In  Memphis,  Tennessee. 

Q.  How  long  did  you  live  in  Tennessee? 

A.  Until  I  was  about  10  years  old,  I  think,  or  maybe  less 
than  that. 

Mr.  Wattawa:  That  is  all. 

Mr.  Shapiro  :  That  is  all. 

•  •••••• 

62  Mr.  Wattawa  :  May  it  please  the  Court,  I  move  at 
this  time  that  all  of  the  testimonv  of  this  witness  re- 
lating  to  adultery  be  stricken  for  the  reason  that  the  Code 
requires  the  person  with  whom  adultery  has  allegedly  been 
committed  be  brought  in  and  made  a  party. 

The  Court  :  And  that  has  been  done. 

Mr.  Wattawa  :  She  has  not  been  brought  in. 

The  Court  :  The  woman  has  been  named  as  a  party  with 
leave  by  the  Court  granted,  on  special  motion. 

Mr.  Wattawa  :  Your  Honor  quashed  the  service — 

The  Court:  You  don’t  understand  the  ruling  that  the 
Court  has  made. 
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The  ruling  is  simply  this :  With  proper  permission  and, 
as  I  recall,  it  was  granted  by  Judge  Pine,  the  plaintiff  was 
given  leave  to  amend  the  complaint  to  allege  a  charge  of 
adultery  and  to  name  a  known  correspondent.  That  was 
done.  The  only  problem  is  that  when  the  summons  went 
out  as  against  the  subpoena,  there  had  been  a  subpoena — 
we  have  the  hundred-mile  rule — but  this  is  a  summons. 
This  is  the  original  writ  going  out.  The  only  problem  is  that 
the  writ  died  because,  under  a  local  rule,  it  survived  for 
20  days  but  that  summons,  though  without  legal  efficacy, 
is  nevertheless  notice.  They  might  just  as  well  have  mailed 
her  a  letter.  She  had  notice  that  she  was  accused  here  in 
a  suit  charging  her  with  adultery  and  I  could  not  command 
her  appearance  for  two  reasons;  one,  because  the  writ 
never  reached  her  and  the  paper  that  was  served  had  no 
legal  effect  and,  two,  because  of  our  practice  that  the  cores¬ 
pondent  does  not  have  to  answer  but  it  is  notice  and,  in 
addition  to  that,  if  there  is  evidence  of  adultery,  that  is  also 
evidence  of  cruelty. 

64  Mr.  Wattawa:  I  have,  of  course,  referred  to  the 
provision  of  the  Code. 

The  Court:  I  recognize  that. 

Mr.  Wattawa:  That  requires  such  a  person  to  be  brought 
in. 

The  Court  :  I  will  repeat.  The  rule  was  complied  with  be¬ 
cause,  specifically,  the  corespondent  was  named.  The  co¬ 
respondent  was  brought  into  the  suit. 

Mr.  Wattawa:  I  must  except  to  your  Honor’s  ruling  that 
she  was  brought  in. 

The  Court:  That  is  right.  The  only  problem  is  we  didn’t 
get  jurisdiction  of  her  because  the  writ  that  went  out  hap¬ 
pened  to  be  overdue  but  there  is  notice. 

Mr.  Wattawa  :  There  has  been  testimony  and  this  woman 
was  named  and  yet  she  hasn’t  been  brought  in. 

The  Court:  She  is  here  of  record  but  process  did  not 
reach  her  because  the  writ  was  some  13  days  overdue. 

Mr.  Wattawa:  Yes;  and  she  was  served,  in  effect,  with 
a  blank  sheet  of  paper. 

The  Court:  Most  people  accused  of  adultery  rush  to  de¬ 
fend  it  but  she  has  not. 
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Mr.  Shapiro  :  May  we  be  heard  on  that  point,  Your  Honor! 

The  Court  :  I  will  hear  you  but  I  am  rather  firm  on  that. 
If  I  am  error,  I  would  like  to  correct  myself  but  I 
65  would  like  you  to  start  first  with  the  premise  that  the 
summons  was  issued  out  of  this  court. 

Mr.  Shapiro:  For  reasons  that  will  be  brought  out - 

The  Court:  The  summons  went  out  of  this  court  Decem¬ 
ber  18,  1953  and,  under  Rule  7  (a),  its  life  was  20  days. 

Mr.  Shapiro:  There  is  a  difference  and  I  think  we  can 
show  Your  Honor. 

The  Court  :  Now,  if  the  woman  had  responded,  of  course, 
that  would  be  a  little  different  but  she  didn’t  but  from  the 
manner  in  which  this  suit  is  proceeding  it  is  not  a  suit  based 
solely  upon  adultery  and  apparently  adultery  is  an  addi¬ 
tional  charge  brought. 

Mr.  Ackerly:  I  would  like  to  make  two  points,  Your 

Honor.  First  of  all,  I  think  that  Rule  7  of  our  local  rules 

does  not  limit  the  life  of  the  summons  to  20  davs.  If  the 

* 

local  rules  are  in  conflict  the  Federal  Rules  of  Civil  Pro¬ 
cedure  will  govern  because  thev  have  been  enacted  into 
positive  law  and  the  Federal  Rules  of  Civil  Procedure  pro¬ 
vide  that  there  is  no  limit  on  the  life  of  a  summons. 

I  would  like  to  quote  from  Volume  1  of  Barron  and 
Holtzofif  where  it  says: 

“It  should  be  noted  that  there  is  no  time  limit  to  the 

validity  of  the  summons  and  the  summons  remains 

valid  until  served  subject  to  the  power  of  the  court 
>> 


•  •••••• 


69  Mr.  Wattawa  :  I  don’t  have  too  much  to  say  in  addi¬ 
tion,  Your  Honor.  There  is,  however,  a  statement  in 
42  American  Jurisprudence  at  page  16,  Paragraph  16  under 
“Process”  as  follows: 

Service  may  not  be  effected  before  the  commencement 
of  a  suit  or  after  the  return  date.  A  writ  of  process 
which  has  not  been  served  and  under  w’hich  nothing  has 
been  done  expires  on  the  return  date  and  thereafter 
confers  no  authority  unless  by  virtue  of  statute  or 
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some  act  of  the  Court  itself  the  right  of  the  officer  to 
serve  the  same  is  extended.” 

There  is  the  case  of  Schadel  v.  Boyer.  It  is  a  District 
Court  case  in  Pennsylvania  and  the  Court  held  there  that 
where  the  service  of  process  was  insufficient  to  bring  within 
the  jurisdiction  of  the  District  Court  the  inhabitant  of  an¬ 
other  district  who  was  an  indispensable  party — 

The  Court:  Xow,  you  have  added  something  to  the  scene. 
What  is  the  difference  between  service  of  process  on 

70  the  defendant  and  service  of  process  on  the  core¬ 
spondent  in  an  action  of  divorce  in  the  District  of 

Columbia?  Is  the  corespondent  an  indispensable  party 
to  proceed  with  the  proof? 

Mr.  Wattawa:  Absolutely. 

The  Court  :  I  differ  with  you  on  that  very  much. 

Mr.  Wattawa:  I  think  the  Code  makes  the  corespondent 
an  indispensable  party. 

The  Court:  The  Code  requires  that  the  corespondent  be 
named  or  proceed  under  an  allegation  that  she  is  an  un¬ 
known  person.  That  part  is  true  and  that  part  has  been 
done  but  the  big  question  is  we  couldn’t  have  gone  forward 
with  this  case  if  the  case  had  not  been  at  issue  and  the 
issue  of  adultery  has  been  placed  in  issue  by  the  supple¬ 
mental  complaint  filed  by  the  wife  and  the  defendant,  the 
husband,  lias  denied  it.  The  most  we  have  is  notice  to  the  co¬ 
respondent  and  she  has  not  responded  but  our  case  law  is 
that  the  corespondent  does  not  have  to  respond  to  the  issues 
so  the  case  can  go  forward. 

Mr.  Wattawa:  Your  Honor  says  that  there  was  notice 
to  the  corespondent — I  regret  that  I  must  except  to  that 
ruling.  I  don’t  think  there  was  notice.  It  was  an  invalid 
summons  which  is  no  notice. 

The  Court:  When  I  say  “notice”,  I  mean  there  was 
content  in  a  paper  document  showing  to  her  there  had  been 
filed  in  the  District  Court  for  the  District  of  Colum- 

71  bia  a  suit  which  named  her  as  a  corespondent. 

Mr.  Wattawa:  She  doesn’t  have  to  respond  but 
she  does  have  to  be  brought  in. 

The  Court  :  That  the  Court  says  was  done. 
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Mr.  Shapiro  :  If  we  proceeded  by  publication,  Your  Honor, 
she  would  only  have  gotten  it  by  letter. 

Mr.  Wattawa:  They  did  not  proceed  by  publication. 

Mr.  Shapiro  :  This  is  publication - 

Mr.  Wattawa:  They  had  a  choice  of  proceeding  by  publi¬ 
cation  or  making  personal  service.  They  attempted  to  make 
personal  service  but  they  never  obtained  service  because 
the  summons  had  expired. 

The  Court:  This  is  the  ruling  of  the  Court  upon  the 
matter. 

The  District  of  Columbia  is  a  part  of  the  Federal  Judici¬ 
ary  and  bound,  of  course,  by  the  Federal  Rules  of  Civil 
Procedure  which  do  take  precedence  over  the  local  civil 
rules  of  the  District  Court  of  the  United  States  for  the  Dis¬ 
trict  of  Columbia.  In  addition  to  being  the  Federal  Judi¬ 
ciary,  the  District  of  Columbia  is  also  a  common  law  juris¬ 
diction. 

Anciently,  at  common  law,  process  began  by  the  issuance 
of  writs,  especially  on  the  law  side  of  the  courts  and  one 
applied  for  a  special  writ  which  brought  the  action  into 
being.  That  same  theory  was  continued  in  the  Colonial 
courts  of  Maryland  and  was  a  part  of  our  common 
72  law  in  the  early  days  of  1800. 

When  this  particular  Court  came  to  the  Bar  in  1928, 
it  was  the  common  practice  to  apply  for  summonses  and,  as 
they  expired,  to  renew  each  one  by  an  alias. 

We  are  confronted  with  an  unusual  situation  of  which 
probably  the  Federal  Judiciary  doesn’t  have  as  much  to 
deal  as  we.  The  paramount  rule  would  be,  apparently,  Rule 
Xo.  4  of  the  Federal  Rules  of  Civil  Procedure  which  reads: 

“Process,  (a)  Summons,  issuance. 

“Upon  the  filing  of  the  complaint  the  clerk  shall 
forthwith  issue  a  summons  and  deliver  it  for  service 
to  the  marshal  or  to  a  person  especially  appointed  to 
serve  it.  Upon  request  of  the  plaintiff,  separate  or 
additional  summonses  shall  issue  against  any  de¬ 
fendants.” 

There  has  been  no  show  in  argument  as  to  why,  if  it  is 
contended  that  a  summons  issued  by  a  Federal  clerk  in 
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pursuance  of  the  filing  of  a  complaint,  has  eternal  life,  the 
Congress  should  add  the  one  sentence  “Upon  the  request 
of  the  plaintiff,  separate  or  additional  summonses  shall 
issue  against  any  defendants”. 

The  Court  has  been  referred  to  several  cases  but  none 
appear  to  be  in  point.  It  is  not  shown  in  Gaines  v.  Gaines 
whether  that  was  a  corespondent. 

The  general  rule,  as  alluded  to  in  42  American  Juris¬ 
prudence,  undoubtedly  has  in  mind  the  efforts  of  a 

73  Court  to  reach  through  process  persons  compelled 
to  come  and  answer  to  suits. 

In  addition  to  that,  there  is  a  local  rule,  Rule  7  (a)  which 
reads : 

“Return  of  summons;  publication  and  proof,  (a) 
Return. 

“If  a  summons  be  not  served,  it  shall  be  returned 
to  the  clerk's  office  on  the  20th  day  after  the  issuing 
thereof.” 

Now,  that  is  a  positive  command.  It  would  appear  to 
this  Court  that  if  the  summons  issues  on  a  date  certain  by 
command,  and  the  command  is  in  the  verb  “shall”,  it  re¬ 
quires  that  the  summons  goes  back  to  the  Clerk’s  office. 
Undoubtedly  this  whole  section  has  in  mind  the  usual  proc¬ 
ess  of  proceeding  by  publication  where  divorce  is,  of  course, 
one  of  those  instances  since  the  marriage  res  is  the  matter 
which  will  afford  proof  by  publication,  especially  against 
a  defendant  and  so  there  is  provision  for  notices  relating  to 
the  proceedings  to  be  published  and  then  there  is  proof  re¬ 
quired  of  the  publication.  However,  the  local  rules  have 
seen  fit  to  command  that  a  summons,  not  served,  be  returned 
to  the  Clerk’s  office  on  the  20th  day.  That  is  in  conflict 
with  the  Federal  rules,  in  one  measure,  and  not  in  another 
because  the  Federal  Rule  No.  4  says  “upon  request  of  the 
plaintiff,  separate  or  additional  summonses  shall  issue 
against  any  defendants”,  and  one  cannot  conceive  Con¬ 
gress  doing  an  idle  thing.  It  must  have  some  force 

74  and  effect. 

The  Court  will  hold  that  the  local  Rule  7  is  not 
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in  conflict  with  Federal  Rule  4  and  then  we  are  back  to 
fundamentals. 

The  fundamentals  are  these:  The  plaintiff  was  already 
in  court,  having  filed  an  action  in  June  of  1952  in  a  divorce 
complaint  asking  for  maintenance,  a  limited  divorce  and 
custody  of  the  child  and  alleging,  primarily,  acts  of  cruelty. 
"With  special  permission  granted  by  this  Court,  she  was 
permitted  to  amend  her  complaint  and  aver  a  charge  of 
adultery  and  name  a  known  corespondent.  That  was  done 
and  on  October  26,  1953,  a  supplemental  complaint  was 
filed  incorporating,  by  reference,  all  of  the  averments  of  the 
complaint  theretofore  filed  and  alleging  adultery  with 
one  Gladys  Tompkins,  among  other  dates  November  8, 
1952,  at  the  "Windsor  Park  Hotel. 

The  defendant  was  already  before  the  Court  on  personal 
service.  He  has  answered  to  that  complaint  under  date 
of  January  6  and  at  Paragraph  9  he  has  denied  the  allega¬ 
tions  of  adultery  so  issue  has  been  joined.  For  the  purpose 
of  proceeding,  it  is  unnecessary  that  the  corespondent 
named,  even  if  served,  answer  over.  The  problem  is:  Was 
good  service  had  upon  her?  Two  things  are  evident;  one, 
that  the  original  summons  under  Rule  7,  the  local 
75  rule,  had  expired  and,  two,  there  is  no  show  of  this 
person  who  has  served  it  being  authorized  by  an  or¬ 
der  of  this  Court. 

The  effect  of  it  is,  as  the  Court  holds,  a  mere  notice.  It 
isn’t  a  jurisdictional  process  but  it  is  notice  to  this  co¬ 
respondent  of  the  charge  filed  against  her  alleging  she 
committed  adultery  and  attacking  her  good  character. 
First,  she  doesn’t  have  to  answer,  if  properly  served,  and  if 
it  is  a  notice,  she  doesn’t  have  to  answer. 

The  Court  holds,  under  the  circumstances,  she  is  not  an 
indispensable  party  in  the  sense  of  going  forward  with 
the  case  and  the  Court  holds  further  that  a  charge  of 
adultery  is,  itself,  an  act  of  cruelty  under  our  case  law. 
Accordingly,  the  Court  will  deny  the  motion  to  strike  all 
references  in  the  case  to  the  charge  of  adultery. 

Mr.  Wattawa:  I  except  to  Your  Honor’s  ruling. 

May  I  ask  where  the  notice  was  given  to  the  corespondent 
on  January  23,  1954,  did  she  have  20  davs  or  40  davs? 
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The  Court:  You  have  to  make  the  choice,  sir.  If  you 

take  the  choice,  first  that  there  was  no  service  of  any  validity 

made,  she  would  not  have  to  answer  ever.  A  person  who  is 

accused  of  such  a  thing  will  hurry  into  court,  regardless  of 

process,  and  defend  her  honor. 

Mr.  Wattawa:  Suppose  she  did  want  to  come  in?  She 

would  have  40  davs  to  do  that.  Forty  davs  have  not  vet 

•>  *  •  * 

expired. 

76  The  Court:  Forty  days  to  come  in? 

Mr.  Wattawa:  Either  40  or  20.  I  don’t  know.  If 

the  equivalent  service  of  publication  would  be  40  days - 

The  Court:  This  is  not  service  by  publication.  This  is 
what  is  known  as  against  personal  service,  constructive 
service.  It  is  mere  notice.  She  hasn’t  come  in. 

****### 

77  Elmyra  Jones,  called  as  a  witness  bv  counsel  for 
the  plaintiff  and,  having  been  first  duly  sworn,  was 

examined  and  testified  as  follows: 

Direct  examination. 

By  Mr.  Shapiro: 

Q.  What  is  your  full  name? 

A.  Elmyra  Jones. 

Q.  Where  do  you  reside,  Mrs.  Jones? 

A.  Xo.  27  Q  Street,  Northeast. 

Q.  Do  you  know  Mrs.  Katharvn  Osgood? 

A.  Yes,  I  do. 

Q.  Do  you  know  Mr.  Austin  B.  Osgood  who  sits  here 
(indicating)  ? 

A.  Yes,  I  do. 

Q.  Were  you  employed  by  the  Osgoods  when  they  were 

living  at  the  La  Salle  Apartments  in  1951  ? 

A.  Yes;  I  did  day’s  work  for  them. 

Q.  And  you  were  at  that  apartment  in  1951  for  how  long, 

do  vou  recall? 

» 

A.  Well,  in  1951  September,  until  Julv  the  past  summer. 
Q.  1953? 

78  A.  That  is  right. 

Q.  Were  you  there  when  Mr.  Osgood  was  living 


there? 
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A.  Yes,  I  was. 

Q.  Can  you  tell  the  Court,  please,  just  what  you  observed 
while  you  were  working’  there  with  respect  to  Mr.  Osgood’s 
conduct  in  the  house  or  Mrs.  Osgood’s  but  Mr.  Osgood’s 
particularly? 

A.  Well,  I  went  there  in  September  and  I  worked  there 
for  about  a  month  before  I  noticed  anything,  you  know, 
was  wrong.  Of  course,  I  know  he  didn’t  go  out  to  work  or 
anything  and  he  slept  very  late  but  I  didn’t  have  anything 
to  do  with  that,  of  course. 

I  guess  it  was  about  a  month  later  that  I  come  in  one 
morning  and  all  the  lights  were  on  and  evervthing  and 
they  wasn’t  there  and  I  went  upstairs  to  see  where  every¬ 
body  was  and  there  wasn’t  anvbodv  there  so  I  didn’t  know 
whether  the  baby  had  gotten  sick  or  what  had  happened  so 
I  called  Mrs.  Osgood’s  mother  and  she  said  there  had  been 
some  trouble. 

Q.  You  can’t  testify  as  to  what  she  said.  You  can  only 
testify  as  to  what  you  saw  or  what  you  heard. 

A.  Neither  one  was  home. 

Q.  All  right.  What  did  you  observe  with  respect  to  Mr. 
Osgood  yourself,  not  what  anyone  told  you? 

A.  I  didn’t  observe  anything  then  until  later  in  the  day, 
Mr.  Osgood  come  in  and  he  was  intoxicated.  Well,  I 
79  didn’t  know  that  that  was  the  reason  that  thev  had 
gone.  I  didn’t  know  then  because  I  didn’t  know  that 
he  drank  the  way  he  did  and,  of  course,  after  then  it  was 
verv  often  I  would  come  in  and  find  him  intoxicated. 

When  I  would  walk  in  in  the  morning,  sometimes  Mrs. 
Osgood  would  be  up  with  her  clothes  on  and  she  hadn’t 
been  to  bed  and  I  would  ask  her  had  she  been  out  or  what 
had  happened  and  then  she  would  say  later  on  that  she 
hadn’t  been  to  bed  because  Mr.  Osgood  had  been  intoxi¬ 
cated  all  night  and  had  kept  her  up  all  night. 

Q.  With  respect  to  his  conduct  toward  the  child,  can 
you  tell  us  whether  his  conduct  was  that  of  a  father  or  did 
he  treat  the  child  with  respect  and  tenderness? 

A.  When  he  was  drinking,  he  didn’t  act  like  he  liked 
the  baby.  He  didn’t  pay  much  attention  to  it  and  often¬ 
times,  he  would  holler  at  the  baby  and  say  he  would  knock 
his  head  off  if  it  didn’t  stop  crying.  He  didn’t  want  Mrs. 
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Osgood  to  go  in  there  if  the  babv  was  erving  be  would  come 
in  drunk  and  get  over  on  top  of  the  baby  and  make  funny 
faces  and,  naturally  the  baby  would  be  frightened  and  call 
for  his  mother  and  he  didn’t  want  her  to  go  in. 

Mr.  Wattawa:  Your  Honor,  that  is  a  conclusion. 

The  Court:  Did  vou  see  him  no  into  the  bedroom  and 
see  him  get  into  the  bed ? 

The  Witness:  He  didn’t  get  into  the  bed.  He 
SO  stooped  right  over  the  bed. 

The  Court:  I  will  overrule  the  objection. 

By  Mr.  Shapiro: 

Q.  About  the  1st  of  January,  1952,  did  you  receive  a  call 
from  Mrs.  Osgood? 

A.  Yes,  I  did. 

Q.  Can  you  tell  us,  as  a  result  of  that  call,  what  you  did? 

A.  Well,  she  called  me  and  it  was  about  7  o’clock  in  the 

morning  and  I  asked  her  what  was  wrong  and  she  said 

that  she  had  had  some  trouble  with  Mr.  Osgood  and  she  had 

to  leave  the  apartment  during  t lie  night,  her  and  the  baby, 

and  she  asked  me  if  I  would  come  so  I  told  her  that  I  would. 

So  I  went  there  and  she  was  in  a  room  on  another  floor,  a 

verv  dirtv  room  and  the  babv  and  her  was  there  and  tliev 
•  •  •  • 

were  in  their  night  clothes  and  the  baby  hadn’t  been  asleep. 
He  was  just  roaming  around  in  the  room.  So  I  went  up¬ 
stairs  to  see  if  I  could  get  something  for  the  baby  for 
breakfast  because  I  didn’t  want  to  go  in  there  and  I  went 
upstairs  and  Mr.  Osgood  was,  of  course,  in  the  bed  nude 
and  I  come  on  down  and  I  told  Mrs.  Osgood  and,  of  course, 
that  day  his  mother  was  there  and  there  was  a  party  for 
his  mother  for  some  friends  and  we  didn’t  know  whether 
to  call  the  guests — we  couldn’t  call  them  because  we  had 
no  way  to  call  them  and  we  was  afraid  to  have  it  and  we  was 
afraid  not  to  have  it  and  we  had  to  call  in  a  friend  of  his 
to  baby  sit  with  him  because  we  was  afraid  he  would 
81  come  out  at  the  time  the  guests  got  there. 

Q.  Directing  your  attention  to  May  of  1952,  do  you 
know  anything  about  a  special  lock  being  put  on  the  out¬ 
side  door? 

A.  "Well,  there  was  a  lock — you  mean  on  the  door  en¬ 
tering  the  apartment? 
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Q.  Yes. 

A.  There  was  a  lock  on  the  door  that  we  hadn’t  been 
using  and  we  had  keys  for  it.  We  hadn’t  been  using  it 
and  we  had  keys  for  it.  Of  course,  Mr.  Osgood  used  to 
come  in  and  knock  on  the  door  and  make  a  w’hole  lot  of  noise 
and  we  locked  the  door  because  when  he  would  get  in  those 
moods,  we  didn’t  know  whether  he  would  get  in  and  kill 
us  or  what  he  would  do. 

Q.  In  May  of  1952,  do  you  recall  Mr.  Osgood  saying  some¬ 
thing  to  you  about  a  lady,  being  a  lady  or  some  words  with 
you  and  with  Mrs.  Osgood  there? 

A.  Yes,  I  recall  that. 

Q.  Can  you  tell  us  just  what  took  place  then? 

A.  Well,  I  come  in  that  morning  and  Mr.  Osgood — I 
come  in  and  I  come  in  through  the  special  lock  on  the  door 
and,  of  course,  1  wondered  why  it  was  on  because  we  had 
been  taking  it  off  because  he  had  been  behaving  himself 
and  that  morning  I  come  in  so  I  opened  the  door  and  Mr. 

Osgood  was  sitting  there  and  I  said  to  him,  “Mr. 
S2  Osgood,  have  you  been  sitting  down  here  drinking 
all  night”,  and  he  said,  “Yes”. 

He  said,  “I  just  wanted  to  see  how  in  the  hell  you  was 
going  to  get  in”,  so  I  didn’t  say  anything  to  him  so  he 
says,  “Would  you  let  me  have  those  keys?”  I  said,  “Why 
certainly.”  He  said,  “I  am  going  out  and  have  myself  a  key 
made.” 

I  said,  “I  don’t  care  what  vou  do  with  vour  kev  but  give 
me  keys  to  my  house.”  He  didn’t  give  them  to  me  but 
later  on  he  did  give  them  to  me  and  Mrs.  Osgood  was  locked 
in  her  room.  Later  on,  he  came  down  and  Mrs.  Osgood  asked 
him  where  he  was  going  and  she  told  him  he  wasn’t  fit  to 
go  out  and  he  said  he  was  going  out  anyway  because  he  was 
going  to  have  a  key  made  and  all  of  a  sudden,  I  heard  him 
say  to  her — I  was  washing  dishes — he  said,  “If  you  do  that 
again,  I  will  break  your  damn  jaw”,  so  she  didn’t  say  any¬ 
thing. 

So  she  said,  “Are  you  coming  back?”  He  said,  “Yes, 
I  am  coming  back.  I  am  coming  back  and  pay  Elmvra  be¬ 
cause  she  is  a  lady  but  you  bitch,  you  stink”,  he  says,  so 
with  that  he  went  on  out. 
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Q.  Do  you  remember  an  occasion  with  regard  to  a  ladder, 
the  elevator  hoy  carrying  a  ladder? 

A.  I  didn’t  see  that  but  the  ladder  was  at  the  window 
when  I  come  to  work  the  next  morning.  I  didn’t  see  any¬ 
thing  of  it  but  I  was  only  told. 

83  Q.  Did  you  see  the  ladder? 

A.  I  saw  the  ladder  at  the  window. 

Q.  That  ladder  was  used - 

A.  To  get  in  through  the  baby’s  room. 

Q.  In  May  and  June  of  1932,  do  you  recall  discussions 
or  overhearing  discussions  about  attempts  of  reconcilia¬ 
tion  or  trying  to  work  something  out  with  respect  to  Mr. 
Osgood's  drinking  situation? 

A.  Well,  I  know  Mr.  Osgood  said  he  was  going  away  to 
a  home  up  in  Philadelphia,  I  think  it  was,  and  he  was  going 
because  he  thought  if  he  stopped  drinking,  could  cure  him¬ 
self  of  his  drinking,  that  he  could  make  his  marrigae  go  be¬ 
cause  it  seemed  the  only  trouble  was  with  his  drinking. 

Q.  With  respect  to  his  drinking,  was  that  more  or  loss — 
was  lie  more  under  the  influence  of  liquor  when  you  were 
there  than  he  was  without  being  under  the  influence,  not  un¬ 
der  the  influence  of  liquor? 

A.  Most  of  the  time  he  would  be  on  four  days  and  off  four 
days. 

Q.  And  he  was  on  four  days  and  off  four  days? 

A.  That  was  the  way  it  seemed  to  me  because  it  was  so 
regular.  It  was  just  sort  of  a  regular  thing. 

Q.  Did  he  leave  for  Philadelphia? 

A.  Yes;  he  went  because  I  was  there. 

Q.  Let  me  ask  you  this:  After  going  to  Philadel¬ 
phia,  did  he  ever  return  to  the  apartment,  if  you 

84  know? 

A.  He  come  back  but  I  don’t  remember  whether 
he  come  back  to  stay  or  not  because  he  was  going  so  often, 
lie  was  going  up  and  down  so  often  I  don’t  know  whether 
he - 

Q.  What  we  are  trying  to  ascertain  is  this:  Did  he  ever 
come  back  to  live  there  after  he  went  to  Philadelphia? 

A.  Yes;  he  come  back  to  live. 

Q.  Did  he  ever  leave  and  not  come  back? 
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A.  Well,  yes.  He  left  and  stayed  away  for  about  a  month 
or  so,  something  like  that. 

Q.  I  mean  after  he  came  back  that  month  or  so. 

A.  Oh,  from  Philadelphia? 

Q.  Yes,  ma’am. 

A.  Yes;  he  finally  left  and  stayed  away. 

Q.  You  never  saw  him  back  there? 

A.  No. 

Mr.  Shapiro  :  That  is  all. 

Cross-examination. 

By  Mr.  Wattawa: 

Q.  When  were  you  first  employed  by  the  Osgoods? 

A.  In  September,  1951. 

Q.  And  you  continued  in  their  employment  or  the  employ¬ 
ment  of  Mrs.  Osgood  until - 

A.  Until  July,  1953. 

Q.  During  what  time  of  your  service  were  the 
Osgoods  at  1028  Connecticut  Avenue? 

85  A.  You  mean  how  long  I  "worked  there,  what  was 
my  hours? 

Q.  At  that  address  for  them? 

A.  You  mean  what  was  my  hours? 

Q.  No;  what  period  of  time,  that  is,  during  what  month 
up  to  what  time  did  you  serve  them  at  1028? 

A.  I  went  there  in  September,  1951,  and  I  worked  there 
until  July,  1953. 

•  ••*•#* 


87  Q.  Let  me  ask  you  this:  During  the  period  June 
16,  1952  to  July  4,  1952,  did  you  or  did  you  not  ever 
see  Mr.  and  Mrs.  Osgood  in  bed  together? 

A.  No,  I  didn’t. 

•  •••••• 
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92  James  H.  Adamson,  was  called  as  a  witness  by 
counsel  for  tbe  plaintiff  and,  being  first  duly  sworn, 

was  examined  and  testified  as  follows: 

Direct  examination. 

By  Mr.  Shapiro  : 

Q.  What  is  your  full  name? 

A.  James  H.  Adamson. 

Q.  Where  do  you  reside? 

A.  At  present,  I  am  on  a  farm  in  Virginia,  Marshall, 
Virginia. 

Q.  You  were,  were  you  not,  the  night  man  at  the  La  Salle 
Apartments,  1028  Connecticut  Avenue? 

A.  Yes,  I  was. 

Q.  For  how  long  a  period  of  time  were  you  there,  sir? 

A.  From  1949  until  about  1953;  last  year. 

Q.  And  in  your  capacity  as  night  man,  did  you  know  Mr. 
Osgood,  Mr.  Austin  Branch  Osgood  here  (indicating)  ? 

A.  Yes,  I  did. 

93  Q.  And  Mrs.  Katharyn  Osgood  sitting  here  (in¬ 
dicating)  ? 

A.  Yes,  I  did. 

Q.  In  that  capacity,  can  you  tell  us  what,  if  anything, 
you  observed  while  they  were  living  there? 

A.  On  any  specific  occasion? 

Q.  Let’s  take  the  occasion — was  there  an  occasion  when 
you  had  to  do  something  special  for  Mrs.  Osgood? 

A.  Well,  at  one  time  I  had  to,  or  perhaps  twice,  I  had  to 
give  Mrs.  Osgood  another  room  outside  of  her  own  apart¬ 
ment  in  the  hotel  because  Mr.  Osgood  had  either  ejected 
her - 

Mr.  Wattawa  :  I  object  to  that,  if  the  Court  please.  That 
is  a  conclusion.  I  want  the  facts. 

The  Court  :  I  will  sustain  you  on  that. 

You  sav  there  were  two  occasions  when  you  let  her  use  a 
separate  room  in  the  hotel? 

The  Witness:  Yes. 

The  Court:  Could  you  fix  the  time  for  us,  approxi¬ 
mately? 
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The  Witness:  Well,  that  is  rather  hard  for  me  to  do 
because  I  think  it  was  around  about  January,  1952. 

The  Court  :  One  occasion  ? 

The  Witness:  One  occasion,  and  I  think  the  next  time 
was  around  about — it  may  have  been  six  months  after  that. 
The  Court  :  In  the  summer  time  of  1952  ? 

94  The  Witness:  Yes,  sir. 

By  Mr.  Shapiro: 

Q.  On  that  ocasion,  did  you  call  Mr.  Osgood? 

A.  No;  I  didn’t  call  Mr.  Osgood  on  that  occasion.  Airs. 
Osgood  asked  me  for  the  room. 

Q.  Was  the  baby  with  her,  sir? 

A.  Yes,  sir. 

Q.  And  she  had  the  baby  with  her  when  she  went  to  this 
room? 

A.  Yes,  sir. 

Q.  How  was  she  dressed,  do  you  recall? 

A.  Well,  Airs.  Osgood  wasn’t  fully  dressed,  as  I  recall, 
and  she  wasn’t  just  in  a  dressing  robe  or  a  gown  of  any 
kind  but  she  wasn’t  fully  dressed. 

Q.  Did  she  have  on  night  clothes,  do  you  recall? 

A.  I  really  couldn’t  tell. 

Q.  But  she  wasn’t  fully  dressed  as  if  to  go  out? 

A.  That  is  correct. 

Q.  Can  you  tell  us,  on  the  other  occasion  that  you  got  her 
a  room,  was  she  with  the  child  then? 

A.  From  what  I  recall,  Airs.  Osgood  was  downstairs  and 
had  gone  up  to  the  apartment  but  Mr.  Osgood  had  refused 
to  let  her  in  the  room - 

Air.  Wattawa  :  I  object  to  that,  Your  Honor. 

The  Court  :  I  will  sustain  you  on  that. 

95  By  Air.  Shapiro: 

Q.  Did  you  call  Air.  Osgood? 

A.  Yes,  sir. 

Q.  Didn’t  you  call  him  when  she  was  downstairs? 

A.  Yes,  I  think  I  did ;  yes. 

Q.  And  did  you  speak  to  Air.  Osgood? 

A.  Yes. 
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Q.  And  ask  him  to  let  her  in? 

A.  Yes. 

Q.  And  what,  if  anything,  did  he  tell  you  ?  Did  he  allow 
her  to  come  back? 

A.  Xo;  Mr.  Osgood  said  he  didn’t  want  her  in  the  room. 

Q.  As  a  result  of  that  conversation,  you  got  her  another 
room? 

A.  That  is  correct. 

Q.  And  is  that  where  she  spent  the  night? 

A.  That  is  correct. 

Q.  But  you  had  spoken  to  Mrs.  Osgood  on  this  occasion? 

A.  Yes,  I  had. 

P-  Are  there  any  other  occasions,  while  you  were  there 
and  while  the  Osgoods  were  living  there,  that  your  attention 
was  called  to  certain  factors  that  arose  in  the  building? 

A.  There  is  one  specific  scene  that  I  recall  very  clearly 
where  Mr.  Osgood  came  in  the  hotel  and  used  the  house 
phone  to  call  Mrs.  Osgood.  I  presume  it  was  Mrs. 
96  Osgood  he  was  talking  to.  In  fact,  I  am  almost  sure 
because  I  connected  him  with  the  room. 

Q.  You  connected  the  line  to  the  room? 

A.  That  is  correct,  and  while  Mr.  Osgood  was  talking  to 
her,  his  language  was,  to  say  the  least,  a  little  bit  uncouth 
and  it  was  out  loud  in  the  lobbv  and  I  don’t  know  whether 

you  want  me  to  repeat  it  or  not - 

•  Q.  Could  you  repeat  some  of  it? 

A.  I  wouldn’t  care  to  repeat  it  out  loud. 

The  Court:  Was  it  profane? 

The  Witness:  Yes,  sir. 

The  Court:  All  right.  What  did  you  do  as  a  result  of 
that?  Did  you  speak  to  him  about  it? 

The  Witness  :  Xot  that  specific  time  because  Mr.  Osgood 
went  right  out  after  that,  out  of  the  hotel. 

Bv  Mr.  Shapiro: 

Q.  Was  there  any  occasion  where  you  found  the  situation 
with  respect  to  Mr.  Osgood  such  that  you  had  to  call  for  any 
assistance  at  any  time? 

A.  Yes ;  but  I  can’t  give  you  any  specific  date.  I  had  been 
having  complaints  from  other  guests  in  the  hotel  and  it  got 
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so  bad — the  complaints  got  so  bad  that  I  called  the  police 
and  the  police  went  up  there  and  brought  Mr.  Osgood  down 
with  them,  with  the  police  and  he  went  away  with  the  police. 
Where  they  went,  I  don’t  know. 

97  Q.  On  the  occasion  that  you  saw  Mr.  Osgood,  can 
you  tell  us  what  you  observed  with  respect  to  his  con¬ 
dition  as  to  sobriety? 

A.  Well,  Mr.  Osgood  at  that  time  was  inebriated. 

Q.  All  the  time? 

A.  No,  not  all  the  time  but  on  this  specific  occasion. 

Q.  The  occasions  that  you  saw  him,  were  they  occasions 
more  or  less  with  respect  to  his  sobriety? 

A.  I  have  seen  Mr.  Osgood  in  both  conditions;  both  sober 
and  inebriated.  Very  often,  in  the  morning  when  I  saw  him, 
he  was  sober  but,  in  the  evenings,  he  was  inebriated;  not 
on  the  majority  of  the  occasions. 

Q.  Would  you  say  it  would  be  the  majority  of  times  that 
you  say  him  that  he  was  intoxicated? 

A.  Yes;  inasmuch  as  I  only  came  to  work  at  11  o’clock  at 
night  until  7  in  the  morning. 

Q.  Have  you  ever  heard  Mr.  Osgood  threaten  Mrs. 
Osgood  in  any  way? 

A.  Well,  outside  of  that  occasion  that  I  spoke  to  you 
about  before,  that  specific  evening  over  the  telephone  is  the 
only  time. 

Q.  But  at  that  particular  time,  you  said  you  heard  pro¬ 
fanity.  Did  you  hear  threats,  too? 

A.  Yes,  I  did. 

Q.  V7hat  were  they?  I  mean,  give  us  the  general 

98  idea.  What  did  he  sav  as  to  a  threat? 

w 

A.  Well,  after  he  got  through  with  the  profanity, 
Mr.  Osgood  said  out  loud  so  that  not  only  I  but  others  could 
hear,  he  said  that  he  would  kill  her  or,  “I  could  kill  you,” 
I  think  his  words  were. 

#••**•* 

Cross-examination. 

By  Mr.  Wattawa: 

#•••#•* 

99  Q.  You  say  Mr.  Osgood  at  times  was  quite  sober 
and  again  he  was  inebriated? 
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A.  I  beg  your  pardon  ? 

Q.  You  say  that  Mr.  Osgood  at  times  was  quite  sober  and 
again  he  was  inebriated.  When  he  was  sober,  was  he  quite 
agreeable  ? 

A.  Mr.  Osgood? 

Q.  Mr.  Osgood. 

A.  A  perfect  gentleman  when  he  was  sober,  yes,  sir. 

Q.  Did  he  often  do  favors  for  you?  Did  he  often  go  out 
and  get  coffee  for  you  at  times? 

A.  At  times,  yes,  sir. 

Q.  On  these  occasions  when  you  got  separate  rooms  for 
Mrs.  Osgood,  that  was  in  February,  1952,  and  then  in  June, 
1952? 

A.  That  is  the  approximate  date,  yes ;  the  approxi- 
100  mate  month,  rather. 

#*##•## 


William  C.  Stanley,  was  called  as  a  witness  by  counsel 
for  the  plaintiff  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  examination. 

By  Mr.  Shapiro  : 

Q.  What  is  your  full  name,  sir? 

A.  William  *C.  Stanley. 

Q.  Where  do  you  reside,  sir? 

A.  At  the  present  time  at  1409  Perry  Place,  Northwest. 
Q.  Directing  your  attention  to  October  or  some  time  prior 
to  October,  1952,  were  you  engaged  at  that  time  in  the  work 
of  private  detective? 

A.  Yes,  sir. 

Q.  And  you  are  associated  and  were  at  that  time  a 
licensed  private  detective? 

101  A.  That  is  right,  sir. 

Q.  Did  you,  as  the  result  of  your  being  hired  by 
Mrs.  Osgood,  check  Mr.  Austin  Branch  Osgood? 

A.  I  did. 

102  Q.  Bringing  you  down  to  November  8,  1952,  at  the 
Windsor  Park  Hotel  in  Washington,  do  you  recall 

that,  date?  Do  you  recall  the  Windsor  Park  Hotel? 
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A.  Yes,  I  do. 

Q.  Were  you  there? 

A.  Yes,  I  was. 

Q.  Tell  the  Court  what  did  you  observe  on  that  occasion? 

A.  Well,  Mr.  Osgood  and  the  same  lady  companion  men¬ 
tioned  previously  entered  the  hotel  at  about  8 :10  p.m.  The 
lady  went  upstairs  on  the  elevator  by  herself  and  Mr.  Os¬ 
good  stayed  down  in  the  lobby  for  a  period  of  about  five 
minutes.  He  then  went  on  upstairs  and  my  jiartner  and  I 
obtained  a  room  in  the  hotel  on  the  fourth  floor. 

As  we  were  going  to  the  room,  we  observed  a  tray  of  food 
and  liquor  being  served  to  room  404  in  which  it  had  been 
earlier  ascertained  that  Mr.  Osgood  was  occupying. 

We  went  to  our  room,  which  was  417  and,  from  time  to 
time,  listened  at  the  door,  that  is,  Mr.  Harrelson  did  and 
at  about  11 :35,  we  entered  the  room  and  found  the 
103  lady  and  Mr.  Osgood  together  in  bed  and  I  made 
pictures. 

Q.  I  want  to  show  you  these  pictures.  Are  these  the  pic¬ 
tures  that  you  took  and  is  what  you  saw  at  apartment  404 
in  the  Windsor  Hotel? 

A.  Yes,  it  is,  sir. 

0.  x\nd  vou  took  the  picture? 

A.  I  did* 

Q.  Did  you  identify  the  lady  here? 

A.  Yes;  she  had  been  identified  previously. 

Mr.  Wattawa  :  I  object  to  that. 

Bv  Mr.  Shapiro: 

Q.  What  did  you  identify  her  name  to  be? 

A.  Mrs.  Tompkins. 

The  Court:  The  question  is:  How  did  you  get  that 
information? 

Bv  Mr.  Shapiro: 

* 

Q.  How  did  you  get  that  information? 

A.  Well,  at  that  definite  time,  Mrs.  Osgood  identified  her 
as  Mrs.  Tompkins. 
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The  Court:  On  November  8,  1952? 

The  Witness:  Yes,  sir. 

The  Court:  I  overrule  the  objection. 

By  Mr.  Shapiro: 

Q.  And  this  is  exactly  what  you  saw  at  that  time?  This  is 
the  condition  that  you  sa\v? 

104  A.  Yes,  sir.  Those  are  the  photographs  I  made 
myself. 

Mr.  Shapiro:  I  will  offer  these  in  evidence  now’,  Your 
Honor. 

The  Court:  Any  objection? 

Mr.  Wattaw’a:  I  object  on  the  same  ground,  Your  Honor; 
on  the  basis  that  I  indicated  this  morning  in  respect  to  the 
admissibility  of  that  evidence  relating  to  adultery. 

The  Court:  Let  them  be  received  subject  to  objection  of 
the  defendant. 


111  By  the  Court: 

Q.  Are  the  scenes  depicted  in  these  pictures  exactly  as 
you  saw’  the  people  w’hen  you  entered  the  room  and  took  the 
photographs? 

A.  Yes,  sir. 

Q.  With  regard  to  the  picture  of,  apparently,  Mr.  Osgood, 
I  notice  he  is  wearing  a  pajama  top  and  appears  not  to  have 
had  any  clothes  on  beyond  the  pajama  top,  is  that  correct? 

A.  Yes,  sir. 

•  ••***• 

123  Thereupon,  Austin  Branch  Osgood,  the  defendant, 
was  called  as  a  w’itness  in  his  owm  behalf  and,  being 
first  duly  sworn,  w’as  examined  and  testified  as  follows : 

Direct  examination. 

By  Mr.  Watt  aw  a: 

Q.  Mr.  Osgood,  will  you  state  your  full  name,  please? 

A.  Austin  Branch  Osgood. 

Q.  Are  you  the  defendant  in  this  case? 
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A.  I  am. 

Q.  Where  were  you  born? 

A.  Hopedale,  Massachusetts. 

Q.  When  were  you  born? 

A.  July  25,  1911. 

Q.  Where  were  you  educated? 

A.  Yale  University. 

Q.  Did  the  time  come  when  you  moved  from  New  England 
to  Virginia? 

A.  Yes,  it  did. 

Q.  When  was  that? 

A.  In  October  of  1942. 

Q.  Why  did  you  move  to  Virginia? 

A.  Because  of  the  Blue  Ridge  Slate  Corporation. 

Q.  What  about  it? 

A.  I  was  president  of  it  and  it  needed  me  to  be 
124  there  to  run  it. 

Q.  Had  you  acquired  some  stock  in  that  corpora¬ 
tion? 

A.  I  had. 

Q.  How  was  that  stock  acquired,  by  purchase  or  by  inheri¬ 
tance  ? 

A.  Some  by  gift  from  my  father  and  some  by  purchase 
myself. 

Q.  What  was  the  business  of  that  company? 

A.  The  manufacture  of  slate  roofing  granules  for  pre¬ 
pared  asphalt  shingles. 

Q.  Is  that  company  still  in  operation? 

A.  Yes,  it  is. 

Q.  Have  you  been  married  prior  to  the  present  marriage? 
A.  T  have. 

Q.  Did  vou,  in  1946,  marrv  in  Virginia? 

A.  Yes,*  I  did. 

Q.  And  where  did  you  and  your  then  wife  live? 

A.  In  Charlottesville,  Virginia. 

Q.  Did  you  live  at  a  place  called  Carter  Ridge  Farm? 

A.  Yes,  I  did. 

Q.  How  long  did  you  and  she  live  there? 

A.  A  little  over  two  years. 

Q.  And  what  time  did  you  and  she  leave  Carter  Ridge 
Farm? 
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A.  She  left  in  August,  1948. 

125  Q.  Did  she  institute  proceedings  against  you  there? 
A.  She  did. 

The  Court:  What  was  the  name  of  that  wife?  Is  that 
Nancy  ? 

The  Witness  :  Yes. 

The  Court:  Is  she  the  first  wife  that  you  married? 

The  Witness:  The  second. 

The  Court:  What  was  the  name  of  the  first  wife? 

The  Witness  :  Mary  Frost. 

The  Court:  When  did  you  marry  her? 

The  Witness:  November  17, 1936. 

The  Court:  How  did  that  marriage  end? 

The  Witness:  Divorce. 

The  Court:  Where? 

The  Witness:  Florida. 

The  Court:  And  when? 

The  Witness:  February  of  1946. 

The  Court:  Who  obtained  it? 

The  Witness:  She  did. 

The  Court:  Then  the  second  wife  was  Nancy? 

The  Witness:  Yes,  sir. 

The  Court  :  Very  well,  you  may  proceed. 

By  Mr.  Wattawa: 

Q.  How  did  those  proceedings  terminate  by  Nancy  Han¬ 
cock  Osgood? 

126  A.  By  divorce,  in  Virginia. 

Q.  Were  you  personally  served  in  that  proceeding? 
A.  Yes. 

Q.  After  that  divorce,  where  did  you  continue  to  reside? 
A.  In  Charlottesville,  Virginia. 

Q.  At  what  address? 

A.  Well,  at  Carter  Bidge  Farm,  first;  then  Lewis  Moun¬ 
tain  Road  and  then  Cargyl  Lane. 

Q.  Is  the  Farm  and  Lewis  Mountain  Road  and  Cargyl 
Lane  all  in  Charlottesville  or  in  the  suburbs? 

A.  The  farm  was  in  the  County  of  Albemarle.  The  other 
two  addresses  are  in  the  city. 

Q.  Tell  the  Court  again,  please,  how  long  you  maintained 
a  residence  at  Carter  Ridge  Farm?  Was  that  until  1948? 
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A.  Well,  I  didn’t  sell  it  until  1950. 

Q.  Then  what  residence  did  you  take  up,  Lewis  Mountain 
Road? 

A.  Yes. 

Q.  In  what  year  and  what  month? 

A.  December  of  1948. 

Q.  How  long  did  you  remain  there  ? 

A.  Until  September  of  1950. 

Q.  Then  where  did  you  go  ? 

A.  To  Cargyl  Lane. 

127  Q.  Have  you  continued  to  maintain  a  residence  at 
Cargyl  Lane? 

A.  I  have. 

Q.  And  have  you  a  residence  elsewhere  in  Virginia? 

A.  I  have. 

Q.  Where? 

A.  1500  Arlington  Boulevard. 

Q.  Is  it  a  fact,  then,  Mr.  Osgood,  that  you  have  retained  a 
residence  in  Virginia  since  1942  continuously? 

A.  I  have. 

Q.  As  I  understand  your  position  with  the  Blue  Ridge 
Slate  Corporation,  is  that  of  president,  is  that  correct? 

A.  That  is  correct. 

Q.  Are  you  also  a  stockholder  of  that  corporation? 

A.  I  am. 

Q.  Do  your  duties  require  you  to  be  in  Virginia? 

A.  Frequently. 

Q.  Do  you  receive  an  income  as  president  of  the  Blue 
Ridge  Slate  Corporation? 

A.  Yes,  I  do. 

Q.  How  much  is  it  a  year? 

A.  At  present,  $6,000. 

Q.  Do  you  have  any  other  permanent  income  besides  the 
earned  income  you  receive  from  the  Blue  Ridge  Slate  Cor¬ 
poration? 

128  A.  No,  I  don’t. 

Q.  Mr.  Osgood,  have  you  ever  paid  any  taxes  in 
the  District  of  Columbia? 

A.  Not  a  cent. 

Q.  Have  you  paid  taxes  in  Virginia? 

A.  Every  year. 
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Q.  You  pay  the  Virginia  State  taxes? 

A.  Property,  State  income,  capitation. 

Q.  Where  do  you  file  your  Federal  income  tax  return? 

A.  Richmond. 

Q.  Have  you  been  paying  poll  taxes  in  Virginia  ? 

A.  I  have. 

Q.  For  how  long? 

A.  Ever  since  1942. 

Q.  Have  you  paid  taxes  in  any  other  jurisdiction  than 
Virginia  ? 

A.  No. 

Q.  Mr.  Osgood,  have  you  voted  in  Virginia? 

A.  I  have. 

Q.  Have  you  voted  in  any  jurisdiction  other  than  Vir¬ 
ginia? 

A.  Not  since  1942. 

Q.  How  frequently  have  you  voted  in  Virginia? 

A.  I  couldn’t  say  exactly  how  often;  on  numerous  occas¬ 
ions,  both  in  the  primaries  and  in  regular  elections. 
129  Q.  Have  you  voted  in  presidential  elections? 

A.  Yes. 

Q.  Congressional  elections? 

A.  Yes. 

Q.  Elections  for  Governor? 

A.  Yes. 

Q.  I  don’t  know  whether  I  asked  you  this  but  have  you 
voted  in  any  other  jurisdiction  than  Virginia  at  any  time? 
A.  Prior  to  1942,  yes. 

Q.  In  Massachusetts? 

A.  Yes. 

Q.  Do  vou  have  a  post  office  box  address  in  Charlottes¬ 
ville? 

A.  Yes,  I  do. 

Q.  What  is  the  number? 

A.  Box  320. 

Q.  How  long  have  you  had  that? 

A.  I  have  the  joint  use  of  a  box,  since  1942.  The  box  is 
listed  in  my  name  as  well  as  the  corporation  and  I  use  it  for 
my  own  private  mail. 

Q.  Has  your  name  appeared  in  the  Charlottesville  tele¬ 
phone  directories  and  city  directories  over  the  years? 
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A.  Yes,  it  has. 

Q.  Over  how  long  a  time  has  your  name  so  appeared? 

A.  Since  1942  to  date. 

130  Q.  Have  you  ever  had  a  bank  account  in  the  Dis¬ 
trict  of  Columbia? 

A.  Never. 

Q.  Do  you  belong  to  any  clubs  in  the  District  of  Columbia? 
A.  None. 

Q.  Do  you  belong  to  any  clubs  in  Charlottesville,  Vir¬ 
ginia? 

A.  Two. 

Q.  Would  you  name  them? 

A.  Farmington  Countrv  Club  and  the  Keswick  Countrv 
Club. 

Q.  How  long  have  you  belonged  to  those  clubs? 

A.  Keswick  since  it  was  founded  in  1948  and  Farmington 
since  1942. 

Q.  Following  your  marriage  to  the  plaintiff  in  August  of 
1949,  where  did  you  and  she  live? 

A.  1914  Lewis  Mountain  Road  first. 

Q.  That  is  Charlottesville,  Virginia? 

A.  That  is  right. 

Q.  How  long  did  you  and  she  continue  to  live  there  ? 

A.  Until  September,  1950,  when  the  lease  ran  out. 

Q.  What  happened  then? 

A.  We  got  an  apartment  at  2800  Woodley  Road  to  use 
weekends.  We  had  had  that  some  time  prior,  oh,  four 

131  or  five  months  prior  to  that,  I  believe,  and  we  used 
that  and,  on  the  frequent  trips  I  had  to  go  back  to 

Charlottesville  and  I  would  stay  at  one  of  the  clubs  or  at 
Cargyl  Lane. 

Mrs.  Osgood  came  to  Washington  to  be  near  her  doctor. 
She  was  having  a  child  and  she  wanted  to  go  to  a  doctor  and 
be  also  near  her  mother  here  and,  after  she  once  came  back 
here,  she  never  would  come  back  to  Charlottesville.  She 
never  did  return  except  to  get  some  clothes. 

Q.  In  September,  1950,  then  did  you  move  to  1706  Cargyl 
Lane? 

A.  Yes,  I  did,  but  she  did  not.  She  stayed  there  once  or 
twice  but  she  didn ’t  really  move  there. 
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Q.  Have  you  headquarters  at  1706  Cargyl  Lane  ever 
since  ? 

A.  Yes. 

Q.  Has  Mrs.  Osgood  ever  stayed  with  you  at  1706  Cargyl 
Lane? 

A.  Yes,  she  has. 

Q.  When? 

A.  I  don’t  know  just  exactly  when  but  it  was  back  two  or 
three  years. 

Q.  What  is  the  consideration  you  pay  for  these  quarters 
that  you  have  there? 

A.  Well,  the  man,  who  also  works  for  the  company  that 
owns  the  house,  he  keeps  a  room  available  for  me.  In 

132  return  for  doing  that,  I  allow  him  to  use  my  furniture 
in  his  house  and  I  have  practically,  as  he  put  it  him¬ 
self — I  don’t  know  whether  I  can  say  this — but  he  himself 
said  that  about  half  the  furniture  in  the  house  is  mine  and, 
in  return  for  the  use  of  that  furniture,  he  lets  me  use  the 
room  whenever  I  want.  He  keeps  it  available  for  me. 

Q.  Is  there  insurance  carried  on  that  furniture? 

A.  Yes. 

Q.  And  in  whose  name  ? 

A.  Mine. 

Q.  "Who  pays  the  premiums  ? 

A.  I  do. 

Q.  There  has  been  testimony  here,  Mr.  Osgood,  that  you 
and  Mrs.  Osgood  lived  at  1028  Connecticut  Avenue,  North¬ 
west.  When  did  you  and  she  begin  to  live  there? 

A.  December  of  1950.  The  corporation  signed  the  lease 
on  that  apartment,  the  Slate  Corporation. 

Q.  So  then  the  lease  was  taken  out  in  the  name  of  the 
corporation,  is  that  right? 

A.  Yes,  it  was. 

Q.  And  how  long  did  you  and  Mrs.  Osgood  live  at  that 
address? 

A.  Off  and  no  until  July  of  1952  when  I  moved  out.  She 
stayed  on  until  February  of  1953. 

Q.  This  suit  was  filed  on  June  16,  1952.  Were  you 

133  and  she  cohabiting  as  husband  and  wife  at  that  time? 

A.  Yes,  we  were  living  together. 
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Q.  Was  this  when  the  service  of  process  was  made  on  you 
in  this  case  at  1028  Connecticut  Avenue. 

A.  Yes,  it  was. 

Q.  What  time  did  the  marshal  call  ? 

A.  About  11 :30  in  the  morning. 

Q.  And  was  Mrs.  Osgood  there  at  the  time? 

A.  Yes,  she  was. 

Q.  And  where  did  the  service  take  place?  Was  it  in  the 
living  room  ? 

A.  In  the  living  room  of  the  apartment. 

Q.  About  11:30  in  the  morning? 

A.  That  is  correct. 

Q.  What  was  the  state  of  your  clothing  of  yourself  and 
Mrs.  Osgood  at  the  time? 

A.  She  was  in  a  nightgown  and  negligee  and  I  was  in 
pajamas  and  bathrobe. 

Q.  How  long  had  you  been  up? 

A.  Oh,  I  guess  about  half  an  hour. 

Q.  Howt  long  had  she  been  up  ? 

A.  About  the  same. 

Q.  Had  you  and  she  occupied  the  same  bed  that  night? 

A.  We  had. 

Q.  Did  you  continue  thereafter  to  live  with  her  at 
134  1028  Connecticut  Avenue? 

A.  Off  and  on,  yes. 

Q.  Did  you  live  together  as  husband  and  wife? 

A.  We  lived  together  in  that  apartment  and  in  that  bed. 
Q.  Until  when? 

A.  Until  she  left  on  July  4,  1952. 

Q.  And  when  did  you  leave? 

A.  July  16. 

Q.  And  you  went  from  there  to  a  hospital  in  Philadelphia, 
is  that  correct? 

A.  That  is  correct. 

Q.  Tell  us,  please,  the  setup  of  that  apartment,  how  many 
bedrooms  and  so  on  there  were. 

A.  Two  bedrooms  and  two  baths. 

Q.  Two  bedrooms? 

A.  Yes. 

Q.  Where  were  they? 

A.  Upstairs  on  the  second  floor. 
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Q.  And  there  were  two  bathrooms? 

A.  Yes. 

Q.  And  then  what  was  downstairs? 

A.  A  large  living  room,  a  kitchen  and  a  dining  room. 

Q.  Who  occupied  the  two  bedrooms? 

A.  The  little  boy  occupied  one.  We  occupied  one.  We 
occupied  the  other.  Sometimes  there  was  a  nurse  for 

135  the  little  boy  and  sometimes  there  wasn’t. 

Q.  But  customarily,  you  and  Mrs.  Osgood  stayed 
together  in  the  same  bedroom  and  the  same  bed? 

A.  That  is  right. 

Q.  Until  she  ieft  on  July  4,  1952? 

A.  That  is  right. 

Q.  Did  you  and  Mrs.  Osgood  take  a  trip  to  Reliobeth 
Beach  in  late  August,  1952? 

A.  It  wasn’t  Rehobeth.  It  was  Bethany  Beach. 

Q.  Where  did  you  and  she  stay  there? 

A.  In  an  apartment. 

Q.  And  what  was  the  address  or  the  name  of  the  hotel? 
A.  It  wasn’t  a  hotel.  It  was  an  apartment. 

Q.  How  long  did  you  and  she  stay  there? 

A.  About  ten  days. 

Q.  What  was  the  setup  there?  How  many  bedrooms  were 
there? 

A.  There  were  two  bedrooms. 

Q.  And  bath? 

A.  And  a  bath. 

Q.  Kitchen? 

A.  Kitchen. 

Q.  Who  occupied  the  two  bedrooms  on  that  occasion? 

A.  The  nurse  and  the  little  boy  were  in  one.  She  was  in 
the  other  and  I  was  in  the  living  room. 

136  Q.  You  were  where? 

A.  In  the  living  room. 

Q.  From  time  to  time,  did  you  occupy  the  same  bedroom 
with  her? 

A.  I  was  in  the  same  room  with  her  on  many  occasions 
when  I  was  there. 
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Q.  And  this,  I  understand,  was  in  late  August  or  early 
September  of  1952? 

A.  It  was  over  the  Labor  Day  weekend,  yes. 

Q.  At  the  time  that  you  and  Mrs.  Osgood  separated 
around  July  of  1952,  what  were  you  contributing  toward 
the  expenses  of  the  household? 

A.  I  was  paying  the  rent  of  $350  and  giving  her  $300  to 
run  the  apartment  on. 

The  Court  :  The  rent  was  $300  even  ? 

The  Witness:  No,  the  rent  was - 

The  Court:  $350? 

The  Witness:  Your  Honor,  I  have  got  it  wrong.  The 
rent  was  $300  and  I  was  giving  her  $350  in  cash. 

Mr.  Wattawa:  I  think  that  is  stated  in  the  complaint,  is 
it  not? 

The  Court:  I  just  didn’t  understand  the  figures,  that  is 
all. 

137  Mr.  Wattawa:  Very  well. 

By  Mr.  Wattawa: 

Q.  In  addition  to  the  payment  of  the  rent  and  the  $350 
you  were  giving  her,  did  you  pay  anything  else? 

A.  Oh,  yes. 

Q.  What? 

A.  Well,  we  went  out  a  great  deal. 

Q.  How  many  times  a  week  would  you  go  out? 

A.  Two  or  three  times. 

Q.  To  restaurants? 

A.  Yes. 

Q.  And  you  paid,  of  course,  for  the  meals? 

A.  That  is  right. 

Q.  Did  Mrs.  Osgood  have  a  car  at  that  time? 

A.  Yes,  she  did. 

Q.  What  was  the  garage  rent? 

A.  $22.50  per  month. 

Q.  Who  paid  that? 

A.  I  did. 

Q.  Were  you  paying  any  insurance  premiums? 

A.  Yes. 

Q.  State  what  they  were,  please. 
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A.  I  had  life  insurance,  of  which  she  was  beneficiary,  of 
$35,000  and  it  cost  about  $550  a  year. 

Q.  Did  vou  also  provide  entertainment  for  her? 

138  A.  Yes.* 

Q.  What  was  the  nature  of  that? 

A.  Well,  we  went  about — we  went  to  the  theater,  the 
movies.  I  suppose  that  is  what  you  mean. 

Q.  How  about  entertainment  in  your  home,  of  her  friends 
and  yours? 

A.  We  had  people  in  for  drinks,  as  you  ordinarily  would. 
Q.  And  you  paid  for  that,  did  you  ? 

A.  Yes. 

Q.  How  about  any  doctors’  bills  for  the  little  boy? 

A.  Yes,  I  paid  those. 

Q.  And  dental  bills? 

A.  No. 

O.  How  about  telephone  bills? 

A.  Yes. 

Q.  You  paid  those? 

A.  Yes. 

Q.  There  was  a  nursemaid  for  the  child.  Did  that  come 
out  of  the  amount  you  gave  Mrs.  Osgood  or  was  that  paid 
extra  ? 

A.  Some  of  each.  Sometimes  she  paid  it  if  she  had  some 
money  and  sometimes  she  didn’t.  It  all  depended.  We 
didn’t  have  a  nurse  all  the  time. 

Then  were  a  lot  of  baby  sitters  at  night  when  we  went  out 
and  I  generally  paid  them ;  not  always,  but  generally. 

Q.  So,  in  addition  to  paying  the  apartment  rent  of 

139  $300  a  month  and  giving  her  $350  a  month,  you  also 
paid  all  of  these  extras? 

A.  That  is  correct. 

Q.  When  did  you  first  meet  Mrs.  Osgood? 

A.  In  early  December  of  1948. 

Q.  And  through  whom  did  you  meet  her? 

A.  Mr.  and  Mrs.  Potter  Cox. 

Q.  Do  they  live  in  Washington? 

A.  They  did  at  that  time.  They  don’t  now.  They  live  out 
in  Bethesda  now. 

Q.  Do  you  recall  whether  or  not  you  were  intoxicated  at 
that  time? 
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A.  The  night  I  met  her,  I  don’t  think  I  was  but  the  next 
day  I  was. 

Q.  Did  you  see  her  the  next  day? 

A.  Yes ;  she  came  and  chased  me  at  the  Mayflower  Hotel 
and  got  me  up. 

Mr.  Shapiro:  I  object,  Your  Honor. 

The  Court:  Go  ahead. 

Bv  Mr.  Wattawa  : 

Q.  Mr.  Osgood,  tell  the  Court  this :  Have  you  been  afflicted 
with  alcoholism  for  a  period  of  years? 

A.  For  quite  some  time. 

Q.  How  long  have  you  been  addicted  to  alcoholism? 

A.  Well,  I  guess  I  started  drinking  when  I  -was  in 
140  college. 

Q.  You  are,  I  believe  it  must  be  conceded,  an  alco¬ 
holic? 

A.  I  believe  that  is  what  people  say. 

Q.  How  long  has  that  condition  continued? 

Mr.  Shapiro:  I  object,  if  the  Court  please. 

The  Court:  What  you  have  been  telling  us  is  you  have 
been  using  alcohol  to  excess  over  a  long  period  of  time,  is 
that  right? 

The  Witness:  That  is  right,  Your  Honor. 

The  Court  :  When  you  speak  of  college,  what  year  would 
that  be? 

The  Witness:  Oh,  1930. 

By  Mr.  Wattawa: 

Q.  Have  you  ever  been  under  the  care  of  physicians  for 
the  cure  of  that  ailment? 

A.  Many  of  them. 

Q.  And  then  in  sanitariums,  hospitals? 

A.  Yes. 

Q.  Shortly  after  you  met  Mrs.  Osgood,  was  a  party  given 
by  her  mother? 

A.  Yes;  her  mother  gave  frequent  parties. 

Q.  And  when  was  the  first  party  given  by  her  mother  for 
you  and  Mrs.  Osgood? 

A.  It  wasn’t  given  for  us.  It  was  just  some  friends  that 
she  had  in. 
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141  Q.  Can  you  fix  the  date? 

A.  I  would  guess  it  was  some  time  around  the  10th 
of  December,  1950. 

Q.  Were  you  invited? 

A.  I  was. 

Q.  And  what  happened  at  that  party,  so  far  as  your  own 
condition  was  concerned? 

A.  My  condition  was  very  poor. 

Q.  Did  vou  become  intoxicated? 

A.  T  did. 

Q.  Did  you  fall  asleep  in  the  bathtub? 

A.  I  fell  in  the  tub  and  passed  out. 

Q.  How  long  did  you  stay  there  in  that  condition? 

A.  Most  of  the  night. 

Q.  That  was  in  the  apartment  of  her  mother? 

A.  Mrs.  Osgood’s  mother’s  apartment,  yes. 

Q.  And  that  is  where  Mrs.  Osgood  lived  at  that  time? 

A.  In  the  Shoreham  Hotel. 

Q.  Did  you  and  she  go  out  socially  up  to  the  time  of 
your  marriage? 

A.  Frequently. 

Q.  How  often? 

A.  Two,  three,  four  times  a  week. 

Q.  Did  you,  during  the  spring  of  1949  or  early  summer, 
did  you  come  up  from  Charlottesville  quite  frequently 

142  to  visit  her? 

A.  Practically  every  \ceekend. 

Q.  Did  you  become  intoxicated  on  those  occasions? 

A.  Manv  of  them. 

•> 

Q.  Was  there  a  time  when  Mrs.  Osgood  came  down  to 

Charlottesville  to  visit  vou? 

* 

A.  Not  to  visit  me.  She  stayed  at  the  Keswick  Club.  She 
was  my  guest  at  the  club.  I  had  to  put  her  up. 

Q.  Can  you  fix  that  date? 

A.  It  was  over  Memorial  Day  of  1949. 

Q.  Was  there  a  reception  later  on  given  at  that  club? 

A.  Yes,  there  was  a  buffet  party. 

Q.  Did  you  attend  that  with  her? 

A.  Yes. 

Q.  Did  you  become  intoxicated  on  that  occasion? 

A.  Yes. 
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Q.  And  that  was  Memorial  Day,  1949? 

A.  That  is  right. 

Q.  Was  anyone  else  of  your  acquaintance  present  at  that 
reception  ? 

A.  Many  people. 

Q.  W  as  Mr.  Steed  present? 

A.  Yes. 

Q.  Going  back,  Mr.  Osgood,  to  the  matter  of  your  resi¬ 
dence  in  Virginia,  did  vou  own  this  Carter  Ridge 

143  Farm? 

A.  Well,  it  is  hard  for  me  to  answer  that.  It  was 

in  mv  name  and  it  was  in  mv  first  wife’s  name  and  there 
•  * 

was  a  large  mortgage  on  it  so  the  bank  owned  most  of  it. 
After  my  wife  left,  the  house  was  then  put  in  my  name  alone. 
Q.  How  long  did  it  remain  in  your  name  ? 

A.  From  1945  until  1950. 

Q.  Mr.  Osgood,  did  you  ever  strike  Mrs.  Osgood? 

A.  No. 

Q.  Did  you  ever  at  any  time  threaten  to  kill  her? 

A.  I  couldn’t  say  that  I  could  be  responsible  for  what  I 
might  have  said  when  I  was  drunk.  I  don’t  remember.  I 
know  I  never  meant  to  threaten  her.  I  never  meant  to  hurt 
her.  I  didn’t  wish  that  to  her  at  all  but  I  might  have  said 
things  when  I  was  drunk  that  I  wouldn’t  mean.  I  undoubt¬ 
edly  did. 

Q.  What  was  your  daily  routine  when  you  were  living 
with  Mrs.  Osgood? 

A.  She  never  got  up  before  10  and  more  often  it  was  12. 
I  used  to  get  up  any  time  from — I  don’t  know — from  9  to  12, 
possibly. 

Q.  Who  prepared  the  meals? 

A.  Which  one? 

Q.  All  of  them. 

A.  Well,  Mrs.  Jones,  who  testified  here,  prepared  break¬ 
fast,  generally.  Lunch  almost  always  consisted  of  a 

144  sandwich  which  I  either  fixed  for  myself  or  sometimes 
Mrs.  Osgood  would  fix  for  herself  and  me  too,  and 

dinner  at  night,  then  I  had  to  cook  because  she  didn’t  know 
how  to  cook. 

Q.  Then  vou  prepared  the  dinner? 

A.  I  did/ 
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Q.  How  long  did  that  continue? 

A.  She  prepared  the  salad  and  I  prepared  the  dinner. 
That  continued  from  the  time  we  were  married  until  the 
time  she  left  except  for  occasions  when  we  had  a  servant 
in  for  a  special  party  or  something  of  that  sort. 

Q.  Did  you  go  out  and  get  the  food  and  bring  it  in? 

A.  More  times  I  had  to  get  it  because  she  didn’t  get 
around  to  getting  it. 

Q.  Mr.  Osgood,  you  are  at  present  president  of  the  Blue 
Ridge  Slate  Corporation.  What  is  your  salary? 

A.  $6,000. 

Q.  Do  vou  owe  anv  monev  at  banks  in  Charlottesville? 

A.  Owe? 

Q.  Owe. 

A.  Yes,  I  do. 

Q.  What  do  you  owe  down  there? 

A.  About  eighteen  and  one-half  thousand  dollars. 

Q.  To  one  or  more  banks? 

A.  One. 

Q.  What  is  the  name  of  that  bank? 

145  A.  Peoples  National  Bank. 

Q.  Two  separate  loans? 

A.  Yes. 

Q.  What  are  the  respective  amounts? 

A.  Eleven  and  seventy-five  hundred  dollars,  I  believe. 
Q.  Are  you  paying  a  monthly  amount  to  that  bank  on  one 
loan? 

A.  Yes. 

Q.  Which  loan  is  that? 

A.  The  eleven  thousand. 

Q.  Did  you  make  an  assignment  to  that  bank  of  your 
salarv  so  a  certain  amount  goes  to  the  bank  from  vour 
salary? 

A.  I  was  forced  to.  The  bank  insisted. 

Q.  How  much  is  that  a  month? 

A.  $200. 

Q.  Then  of  the  $500  monthly,  $200  first  goes  to  the  bank? 
A.  Yes;  they  come  right  after  the  withholding  tax. 

Q.  Then  the  withholding  tax  comes  out,  too? 

A.  That  is  $70. 

Q.  So  that  how  much  do  you  get  from  that  particular 
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source  after  the  withholding  tax  and  after  the  payment  to 
the  bank? 

A.  $230. 

Q.  And  you  have  income  from  any  other  sources? 

146  A.  Yes,  I  do. 

Q.  What  are  they,  please? 

A.  Well,  there  is  a  trust  fund  of  which  I  am  a  beneficiary 

which  is  managed  by  the  State  Street  Trust  Company  in 

Boston,  Massachusetts.  I  get  between  thirteen  and  fourteen 

thousand  dollars  a  vear  from  that.  I  also  own  stock  in  a 

* 

corporation  here  in  Washington  by  the  name  of  Maintcorr, 
Inc.,  and  they  pay  interest  of  $300  a  year  on  stock  that  I 
originally  subscribed  to  when  that  company  was  formed. 

Q.  Dividends? 

A.  It  is  interest  on  a  loan. 

Q.  Do  you  have  income  from  any  other  source? 

A.  I  do  not. 

Q.  So  then  your  only  sources  of  income  are  the  income 
from  the  trust  fund  in  Massachusetts  of  between  thirteen 
and  fourteen  thousand  a  year;  your  salary  from  the  Blue 
Ridge  Slate  Company  of  $6,000  a  year  and  $300  from  the 
Maintcorr  Company? 

A.  That  is  right. 

Q.  Mr.  Osgood,  what  are  your  taxes  each  year,  approxi¬ 
mately,  Federal  and  State? 

A.  Combined? 

Q.  Yes. 

A.  I  believe  around  $6,200. 

Q.  And  breaking  it  down,  what  is  the  amount  of  the 

147  Virginia  tax? 

A.  That  would  run  around  between  three  and  four 

hundred. 

Q.  And  the  Federal - 

The  Court:  You  mean  $400  a  year? 

The  Witness:  Yes,  sir. 

By  Mr.  Wattawa: 

Q.  And  the  Federal  tax? 

A.  That  runs  around  $5,800  a  year. 

Q.  What  is  your  travel  expense  each  year? 

A.  Well,  in  prior  years,  three  or  four  years  ago,  it  used 
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to  be  practically  nothing  because  the  company  paid  for  it 
but  the  last  two  or  three  years,  they  have  not  been  making 
money  so  I  have  had  to  pay  for  it  myself. 

Q.  Then,  in  addition,  you  pay  interest  on  these  loans  in 
Charlottesville,  is  that  correct? 

The  Court:  How  much  is  an  average  for  what  you  pay 
for  travel,  say,  during  the  past  two  or  three  years? 

The  Witness  :  About  $500  a  year. 

By  Mr.  Wattawa: 

Q.  What  does  the  interest  amount  to? 

A.  The  interest  on  all  my  bank  loans  runs  around  $950. 

Q.  That,  of  course,  is  that  your  curtailment  on  that 
note? 

148  A.  Yes. 

Q.  That  is  at  the  Peoples  National  Bank.  Do  you 
owe  any  money  up  in  Massachusetts  ? 

A.  Oh,  yes,  I  do. 

Q.  To  whom  and  for  what? 

A.  State  Street  Trust  Company,  about  $22,000. 

Q.  They  are  not  pressing  you  on  that,  are  they? 

A.  No,  they  are  not,  at  the  moment. 

Q. :  Do  you  owe  any  money  in  Washington,  D.  C.? 

A.  Current  debt  at  stores,  an  average  living.  I  sup¬ 
pose  I  probably  have  got  between  $750  and  $1,000  out¬ 
standing. 

Q.  How  do  you  stand  with  the  Federal  income  taxes 
to  the  Federal  Government? 

A.  I  am  delinquent. 

Q.  For  what  years  and  in  what  amount? 

A.  Well,  195i  and  ’52. 

Q.  How  much  do  you  owe  altogether? 

A.  It  will  run  in  the  neighborhood  of  $12,000. 

Q.  How  do  you  stand  for  1953? 

A.  It  is  not  paid. 

Q.  Is  that  included  in  the  $12,000  vou  owe  ? 

A.  No. 

Q.  That  is  in  addition? 

A.  In  addition. 
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Q.  How  much  would  that  be  altogether,  then,  for 
the  three  years? 

149  A.  Fifteen,  sixteen  thousand  dollars. 

Q.  Have  you  any  reason  for  becoming  in  arrears 
so  much  for  taxes? 

A.  Yes;  I  have  been  paying  this  alimony. 

Q.  In  what  amounts? 

A.  It  was  $700  a  month  and  recently  it  has  been  $600. 
Q.  Tell  the  Court  what  the  business  of  this  company  is 
in  Charlottesville? 

A.  Thev  manufacture  slate  roofing  granules  that  vou 
imbed  in  asphalt  shingles  to  make  roofing. 

Q.  Has  the  business  of  that  company  been  increasing 
or  declining  or  remaining  stationary? 

A.  It  has  been  declining  rapidly. 

Q.  Did  it  have  a  profit  or  loss  in  1953? 

A.  Loss. 

Q.  Did  it  have  a  profit  or  loss  in  1952? 

A.  A  small  loss. 

Q.  How  about  the  first  two  months  of  this  year? 

A.  A  large  loss. 

Q.  How  about  the  financial  reserves  of  the  company? 

A.  Very  poor. 

Q.  Conditions  remain  as  they  are  and  they  don’t  improve, 
what  is  going  to  happen  to  that  company? 

A.  It  is  going  to  have  to  be  liquidated. 

150  Q.  How  soon  would  you  say? 

A.  In  two  or  three  months,  four  or  five  months  at 
the  most. 


•  •••••• 

153  Sylvan  A.  Steiner  was  called  as  a  witness  by 
counsel  for  the  defendant  and,  being  first  duly  sworn 
was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Wattawa  : 

Q.  State  your  full  name,  Dr.  Steiner. 

A.  Sylvan  A.  Steiner. 
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Q.  Are  you  of  the  medical  profession,  Doctor? 

A.  Yes. 

Q.  Where  do  you  have  your  office? 

A.  In  Washington. 

Q.  At  what  address? 

A.  1915  Kalorama  Road. 

Q.  Dr.  Steiner,  where  did  you  receive  your  medical  ed¬ 
ucation? 

A.  George  Washington. 

Q.  You  received  a  medical  degree  there? 

A.  Yes. 

154  Q.  What  vear? 

A.  1937. 

Q.  Have  you  been  practicing  medicine  in  Washington 
since  that  time? 

A.  Yes. 

Q.  Do  you  have  any  specialty? 

A.  Well,  I  do  general  practice  but  the  practicing  of 
psychiatry  supervision. 

Q.  Do  vou  belong  to  anv  hospital  staff  in  Washington? 
A.  Yes' 

Q.  Which  hospitals? 

A.  All  hospitals. 

Q.  Are  you  acquainted  with  Mr.  Austin  B.  Osgood,  the 
defendant  in  this  case? 

A.  Yes. 

Q.  Are  you  acquainted  with  Katharvn  Osgood,  the 
plaintiff? 

A.  Yes. 

Q.  When  did  you  first  meet  Mr.  Osgood? 

A.  That  was  April,  1951. 

Q.  April,  1951? 

A.  Yes. 

Q.  What  were  the  circumstances  of  your  meeting  him? 

A.  As  a  patient. 

Q.  He  called  to  consult  you? 

155  A.  Yes. 

Q.  What  was  the  difficulty? 

A.  The  difficultv  was  chronic  alcoholism. 

Q.  Had  he  been  suffering  previously  from  alcoholism? 
A.  Yes. 


69 


Q.  Beginning  at  what  age? 

A.  Eighteen. 

Q.  Did  you  prescribe  for  him,  Dr.  Steiner,  at  that  time? 

A.  Yes. 

Q.  What  did  you  prescribe? 

A.  We  gave  him  antabuse. 

Q.  Did  Mr.  Osgood  consult  you  periodically  thereafter? 

A.  Yes. 

Q.  Over  what  length  of  time? 

A.  For  the  following  two  years  about  every  two  or  three 
months. 

Q.  That  would  be,  then,  beginning  in  April,  1951,  to 
about  April,  1953? 

A.  Yes. 

Q.  And  he  consulted  you  at  intervals  of  every  two  or 
three  months? 

A.  Yes;  about. 

Q.  When  he  consulted  you  on  those  ocasions,  what  was 
the  ailment,  the  illness? 

156  A.  It  was  alwavs  the  same.  It  was  drinking. 

Q.  At  the  time  that  Mr.  Osgood  consulted  you,  did 
he  say  that  he  was  married? 

A.  Yes. 

Q.  Were  you  able  to  determine  what  effect  the  marriage, 
if  anv,  was  having  on  his  condition? 

Mr.  Shapiro:  I  object,  if  the  Court  please. 

The  Court:  Unless  it  is  connected  up,  I  don’t  see  how 
the  doctor  would  be  in  a  position  to  testify  to  that  unless 
you  propose  to  show  that  the  motive  in  drinking  was  be¬ 
cause  of  marital  troubles,  although  the  indication  is  he  had 
the  chronic  alcoholism  long  before  marriage. 

Mr.  Wattawa:  Yes.  What  I  wanted  to  bring  out  was 
whether  the  marriage  aggravated  that  condition. 

The  Court:  I  will  ask  the  doctor  direct  before  I  rule. 

Doctor,  what  we  are  interested  in  is  this:  You  give  the 
Court  the  impression  that  the  patient  was  being  treated  by 
vou  for  chronic  alcoholism. 

The  Witness:  Yes. 

The  Court  :  And  it  showed  a  history  beginning  at  the  age 
of  18  and  you  were  treating  a  man  of  approximately  40 
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years  of  age  so  the  condition  had  continued  better  than  22 
years,  half  his  life. 

Was  there  anything  that  you  found,  professionally, 

157  in  his  marital  status  that  was  aggravating  or  con¬ 
tinuing  this  condition? 

The  Witness:  Well,  the  marriage — of  course,  we  did  talk 
about  it  quite  often. 

The  Court:  What  I  am  interested  in  is  this:  Was  the 
fact  of  the  marital  troubles  a  motive  for  setting  him  off? 
The  Witness:  Yes. 

The  Court:  Or  did  he  drink  whether  he  was  married  or 
single? 

The  Witness:  Obviously,  whether  he  was  married  or 
single. 

The  Court:  Obviously,  he  did  what? 

The  Witness:  He  drank. 

The  Court:  He  drank  whether  he  was  married  or 
single  ? 

The  Witness:  Yes;  I  would  say  that  he  certainly,  during 
marriage,  from  my  observation  drank  more  frequently. 
The  Court:  Drank  more  frequently? 

The  Witness:  Yes. 

The  Court:  I  will  overrule  the  objection. 

Bv  Mr.  Wattawa: 

Q.  Can  you  state  what  circumstances  there  might  have 
been  in  his  married  life  which  brought  about  this  aggrava¬ 
tion? 

Mr.  Shapiro:  Your  Honor,  I  object. 

The  Court:  I  am  afraid  it  is  a  factual  situation 

158  that  if  he  drank  more,  he  probably  saw  the  doctor 
more  frequently.  The  only  possible  basis  would  be 

on  the  history,  in  taking  his  history  certain  things  were 
occurring  which  grew  out  of  the  marriage  and  I  will  admit 
that. 


By  Mr.  Wattawa: 

Q.  Were  there  certain  things  occurring  that  grew  out 
of  the  marriage? 

A.  Yes. 


71 


The  Court:  I  assume,  in  your  care  and  treatment  of  him, 
you  took  his  history? 

The  Witness:  Yes. 

The  Court:  In  the  course  of  taking  the  history,  did  you 
ascertain  lie  had  married  Katharvn  F.  Osgood? 

The  Witness:  Yes. 

The  Court:  Did  your  history  indicate  at  the  time  that  you 
were  his  doctor  that  he  was  then  married  to  her? 

The  Witness:  Yes. 

The  Court:  Was  there  anything  in  the  history  that  you 
took  in  his  case  that  aggravated  or  motivated  his  excessive 
drinking? 

The  Witness:  Yes.  First,  the  patient  was  sexually  frus¬ 
trated. 

The  Court:  The  patient,  himself,  was  frustrated? 

The  Witness:  Yes. 

The  Court:  When  did  his  historv  indicate  that 

•> 

159  set  in?  He  was  married  in  1949. 

The  Witness:  Yes.  Well,  apparently,  it  had  been 
going  on  more  or  less,  as  I  recollect,  since  he  was  married. 

The  Court:  This  gentleman  has  been  married  three 
times. 

The  Witness:  I  mean  his  present  marriage. 

The  Court:  When  he  was  married  to  his  present  wife, 
Katharvn  F.  Osgood  ? 

The  Witness:  Yes. 

The  Court:  There  was  no  showing  of  frustration  in  the 
marriage  to  the  other  two  wives? 

The  Witness:  I  didn’t  see  any. 

The  Court:  You  mean  the  history  didn’t  indicate  there 
was  anv  frustration? 

The  Witness:  No. 

The  Court:  What  was  the  type  of  frustration,  that  he 
was  denied  sexual  intercourse? 

The  Witness:  He  was  denied  sexual  intercourse. 

The  Court:  He  was  impotent  himself? 

The  Witness:  No. 

The  Court:  When  did  he  say  that  set  in  with  reference 
to  his  marriage  in  1949? 

The  Witness:  As  I  recollect,  I  didn’t  give  Mr.  Osgood 
psychiatric  care  so  I  didn’t  keep  notes  of  these  discussions. 


However,  as  I  recollect,  it  was  practically  since 

160  the  marriage  took  place  but  it  became  worse. 

The  Court:  Did  he  give  you  a  history  of  being 
married  in  August  of  1949? 

The  Witness  :  Yes. 

The  Court:  Did  he  give  you  a  history  of  a  child  being 
born  of  the  marriage  approximately  nine  months  later  in 
May,  1950? 

The  Witness:  Yes. 

The  Court:  When  did  he  time  the  frustration? 

The  Witness:  Well,  as  I  say,  I  don’t  recollect  the  exact 
date  because  it  wasn’t  my  purpose  to  give  him  psychiatric 
care. 

The  Court:  I  appreciate  that  but  what  we  are  trying  to 
get  is  the  time.  These  parties  apparently  lived  together  until 
July  of  1952  so  the  marriage,  for  the  whole  period,  covered 
about  three  vears  and  in  that  time  there  was  a  child  born. 

The  Witness:  Yes.  Well,  to  be  exact,  I  know  that  I 
saw  him  in  April  of  1951  and  his  wife  was  at  that  time  deny¬ 
ing  him  sexual  intercourse. 

Mr.  Wattawa:  I  didn’t  hear  that  last,  Your  Honor. 

The  Court:  His  testimony  is  he  saw  him  in  consultation 
in  April  of  1951  and  the  history  was  that  his  wife  was 
denving  him  sexual  intercourse  at  that  time. 

By  Mr.  Wattawa: 

161  Q.  Did  you  find  evidence  of  that  in  successive  con¬ 
sultations? 

A.  Yes. 

Q.  And,  as  I  recall,  Mr.  Osgood  consulted  you  roughly 
during  the  period  April  1,  1951,  to  April,  1953? 

A.  That  is  right. 

Q.  At  intervals  of  two  or  three  months? 

A.  Correct. 

Q.  Did  you  at  any  time  recommend  that  Mr.  Osgood  be 
hospitalized? 

A.  Yes. 

Q.  Where  did  you  send  him,  Doctor? 

A.  Well,  on  one  occasion,  to  the  Washington  Sanitarium. 

Q.  Could  you  fix  the  time  of  the  year? 

A.  Xot  exactly.  I  believe  it  was  1952. 
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Q.  And  then  did  an  occasion  arise  that  you  recommended 
that  he  go  to  a  hospital  in  Philadelphia  for  treatment? 

A.  Yes;  that  was  also  in  1952. 

Q.  In  the  summer  of  1952? 

A.  I  beg  your  pardon  ? 

Q.  Would  you  fix  the  time,  please? 

A.  No,  I  don’t  remember  the  month. 

Q.  Was  it  in  the  summer  of  1952? 

A.  Yes,  it  was;  it  was  in  the  summer. 

Q.  Do  you  know  whether  or  not  he  went  up  there? 
162  A.  Yes,  he  did. 

Q.  Can  you  state,  Doctor,  what  course  of  treat¬ 
ment  would  be  required  by  Mr.  Osgood  to  try  to  cure  this 
ailment? 

Mr.  Shapiko:  If  he  knows. 

By  Mr.  Wattawa: 

Q.  I  asked  him  whether  he  could  state. 

A.  Yes,  I  do. 

Q.  Can  you  state  that,  Doctor? 

A.  He  would  probably — of  course  nobody  could  predict 
exactly — but  it  would  probably  take  five  years  of  intensive 
psychiatric  treatment. 

Q.  And  that  would  be  toward  reducing  or  curing  that 
ailment  of  alcoholism? 

A.  Yes. 

Q.  Could  you  give  us  an  idea  of  what  the  expense  of  that 
would  be? 

A.  It  would  be  roughly  $300  a  month  for  the  first  two 
or  three  vears,  at  least. 

Q.  $300  a  month  for  the  first  two  or  three  vears? 

A.  Yes. 

Q.  And  after  that? 

A.  Probably  $200  a  month. 

Q.  For  the  balance  of  the  five-year  period? 

A.  Yes. 

Mr.  Wattawa:  That  is  all. 
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176  James  R.  Steed,  was  called  as  a  witness  by  counsel 
for  the  defendant  and,  being  first  duly  sworn,  was 

examined  and  testified  as  follows : 

Direct  examination. 

By  Mr.  Wattawa: 

Q.  Will  you  state  your  name,  please? 

A.  James  R.  Steed. 

Q.  Where  do  you  live? 

A.  Charlottesville,  Virginia. 

Q.  What  is  your  profession? 

A.  I  am  with  the  Blue  Ridge  Slate  Corporation  as  secre¬ 
tary  and  a  director. 

Q.  Where  is  that  corporation  located? 

A.  410  East  Jefferson  Street  in  Charlottesville. 

Q.  Is  that  the  same  corporation  of  which  Mr.  Osgood  is 
the  president? 

177  A.  That  is  correct. 

Q.  How  long  have  you  been  with  that  corporation 
as  an  employee  or  officer? 

A.  I  have  been  there  as  an  employee  since  the  fall  of  1930 
and  as  an  officer  since  March  of  1941. 

Q.  In  connection  with  your  duties,  Mr.  Steed,  do  you 
have  anything  to  do  with  the  company’s  financial  affairs? 

A.  Yes;  I  have  charge  of  the  corporation  books.  Actu¬ 
ally,  they  are  in  my  charge.  I  don’t  do  all  of  the  detail 
work  but  thev  are  actuallv  in  mv  charge.  I  am  residing 
officer  in  Charlottesville. 

Q.  Are  you  familiar  with  the  company’s  financial  condi¬ 
tion  from  time  to  time? 

A.  Yes. 

Q.  You  are,  of  course,  acquainted  with  Mr.  Osgood? 

A.  Yes,  sir. 

Q.  When  did  you  first  meet  him  ? 

A.  In  the  fall  of  1940,  in  October. 

Q.  Are  you  acquainted  with  Mrs.  Osgood? 

A.  Yes,  sir. 

Q.  Mrs.  Osgood,  the  plaintiff,  and  when  did  you  first 
meet  her? 

A.  Well,  it  was  on  Memorial  Day  weekend  in  1949. 
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Q.  Where  was  that? 

A.  In  Charlottesville  at  the  Keswick  Country  Club. 
178  Q.  Will  you  state,  Mr.  Steed,  what  is  the  company’s 
business? 

A.  The  manufacture  of  roofing  granules.  It  is  ground  up 
slate  for  composition  roofing. 

Q.  Are  you  able  to  state  whether  the  company’s  business 
has  been  decreasing  or  increasing,  or  whether  it  has  re¬ 
mained  stationary  for  the  last  two  or  three  years? 

A.  For  the  last  three  years,  it  has  been  decreasing 
steadily. 

Q.  Did  the  company  make  a  profit  in  1951? 

A.  A  little  over  $2,000. 

Q.  Did  it  make  a  profit  in  1952? 

A.  No,  sir. 

Q.  How  much  was  the  loss? 

A.  A  little  over  $7,000. 

Q.  How  about  1953? 

A.  A  loss  of  a  little  over  $6,000. 

Q.  Can  you  state  the  situation  with  respect  to  January 
and  February  of  1954? 

A.  This  past  January,  we  lost  a  little  over  $4,000.  I 
don’t  have  the  record  for  February  vet,  but  the  business 
was  less  and  the  loss  will  be  equally  as  great  if  not  greater. 

Q.  Does  the  company  have  financial  reserves? 

A.  No,  sir. 


185  By  Mr.  Wattawa: 

Q.  Mr.  Steed,  you  testified,  I  believe,  that  you  met  Mr. 
Osgood  the  first  time  in  1940. 

A.  Yes,  sir. 

186  Q.  Can  you  tell  us  where  you  met  him? 

A.  I  met  him  at  the  Esmont,  Virginia,  plant  of  the 
Blue  Ridge  Slate  Corporation. 

Q.  What  was  he  doing  there,  if  you  know? 

A.  He  had  just  been  elected  president  of  the  corporation 
and  came  out  to  make  an  inspection  of  the  property. 

Q.  Was  he  living  in  Virginia  at  that  time,  if  you  know? 

A.  No,  sir;  he  was  living  in  Boston  or  near  Boston. 
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Q.  Did  a  time  come  when  he  moved  to  Virginia? 

A.  Yes,  sir;  he  moved  to  Virginia  in  the  fall  of  1942. 

Q.  And  did  he  take  up  living  quarters  there? 

A.  Yes,  sir;  he  rented  a  home  at  Farmington. 

Q.  Farmington? 

A.  Yes,  sir;  about  six  miles  from  Charlottesville. 

Q.  Did  you  visit  him  there? 

A.  Yes,  sir. 

Q.  Can  you  state  how  long  he  remained  at  Farmington, 
Virginia? 

A.  Until  the  fall  of  1944. 

Q.  And  are  you  able  to  state  where  he  went  then? 

A.  He  bought  a  small  farm  outside  of  Charlottesville; 
Carter  Ridge  Farm  and  he  moved  there. 

Q.  Are  you  able  to  state  how  long  he  remained  at  the 
Carter  Ridge  Farm? 

187  A.  Well,  he  left  there  more  or  less  permanently  in 
December  of  1948. 

Q.  Are  you  able  to  state  where  he  moved  then? 

A.  He  moved  to  an  apartment  on  Lewis  Mountain  Road 
in  Charlottesville. 

Q.  How  are  you  able  to  state  that  he  lived  at  these  differ¬ 
ent  places? 

A.  I  visited  him  there.  I  was  living  there  mvself.  I 
knew  of  my  own  knowledge. 

Q.  Did  you  help  him,  at  times,  move  into  those  places? 

A.  Xot  into  Farmington.  I  helped  him  move  to  Carter 
Ridge  Farm  and  Lewis  Mountain  Road. 

Q.  When  did  he  move  to  Lewis  Mountain  Road? 

A.  Some  time  in  December,  1948. 

Q.  Is  that  Lewis  Mountain  Road  near  Charlottesville? 

A.  It  is  within  the  city  limit. 

Q.  And  Carter  Ridge  Farm? 

A.  It  is  about  four  miles  awav. 

Q.  Where  is  Farmington  with  relation  to  Charlottes¬ 
ville  ? 

A.  About  six  miles  west  of  Charlottesville. 

Q.  Can  you  state  how  long  he  remained  at  Lewis  Moun¬ 
tain  Road? 

A.  He  moved  over  there  in  September  of  1950. 
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Q.  Will  you  state,  Mr.  Steed,  whether  or  not  Mr.  Osgood 
has  quarters  at  your  home  and  has  had  them  since 

188  September,  1950? 

A.  Yes,  he  did. 

Q.  And  how  often  has  he  occupied  those  quarters? 

A.  Oh,  about  an  average  of  once  a  month. 

Q.  Once  a  month  from  September  of  1950  up  to  the  pres¬ 
ent  time? 

A.  Yes,  sir;  with  the  exception  of  this  year. 

Q.  You  testified,  Mr.  Steed,  that  Mr.  Osgood’s  salary 
from  the  corporation  is  $6,000  a  year.  Are  there  any  de¬ 
ductions  from  that  salary  before  it  is  paid  over  to  him? 

A.  Yes,  sir. 

Q.  Will  you  state  what  that  deduction  is,  please? 

A.  Well,  he  lias  a  note  in  the  Peoples  Bank  of  Charlottes¬ 
ville  and  he  made  an  agreement  with  the  bank  that  the 
corporation  would  deduct  $200  a  month  to  pay  on  this  note. 
That  covered  principal  and  some  interest. 

Q.  His  monthly  salary  is  $500  a  month  and,  before  that 
is  paid  to  him,  $200  is  taken  out,  is  that  right? 

A.  Yes,  sir,  that  $200  is  taken  off. 

Q.  And  paid  to  the  bank? 

A.  Yes,  sir. 

Q.  As  curtailment  of  that  note? 

A.  Curtailment  of  the  note  and  interest. 

Q.  Is  there  any  other  deduction? 

A.  Of  course,  we  take  out  the  withholding  tax. 

189  That  is  around  approximately  $60  a  month  and  so¬ 
cial  security  would  be  about,  wTell,  it  must  be  $12  a 

month. 

Q.  Then  what  amount  does  Mr.  Osgood  receive  from 
your  company  every  month  after  his  payment  to  the  bank 
and  after  payment  for  taxes? 

A.  I  would  have  to  check  that.  There  is  one  other  thing. 
We  also  deduct  interest  on  a  $7,000  note  he  has  at  the  bank 
and  that  comes  in  quarterly.  Would  you  want  an  average? 

Q.  Yes,  the  monthly  average. 

A.  It  would  average  about  $192. 

Q.  Out  of  the  $500? 

A.  Out  of  the  $500,  yes,  sir. 
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Q.  Mr.  Steed,  as  I  recall,  you  stated  you  met  Mrs.  Osgood 
the  first  time  around  Memorial  Day,  1949,  in  Charlottes¬ 
ville? 

A.  Yes,  sir. 

Q.  And  under  what  circumstances  did  you  meet  her? 
Was  she  introduced  by  Mr.  Osgood? 

A.  She  was  introduced — she  was  staying  at  the  club — 
and  she  was  introduced  by  Mr.  Osgood. 

Q.  Where  did  this  take  place? 

A.  At  the  Keswick  Country  Club.  That  is  near  Char¬ 
lottesville. 

Q.  Can  you  state  whether  or  not  Mr.  Osgood  was 

190  under  the  influence  of  liquor  on  that  occasion? 

A.  Yes,  sir,  he  was. 

Q.  Prior  to  August,  1949,  did  you  have  any  telephone  con¬ 
versation  with  Mrs.  Osgood? 

A.  Yes,  sir,  I  did. 

Q.  What  was  the  occasion?  Did  you  telephone  to  her 
or  did  she  telephone  to  you? 

A.  Both  ways.  She  would  call  the  office  and,  at  times,  I 
would  call  her  trying  to  locate  Mr.  Osgood. 

Q.  Where  did  she  call  from? 

A.  She  was  living  at  that  time  with  her  mother  at  the 
Shoreham  Hotel. 

Q.  What  was  the  purpose  of  her  calls  to  you,  if  she  stated 
the  purpose? 

A.  At  times,  she  wanted  to  find  out  when  he  was  coming 
back  to  Washington.  Other  times,  she  would  want  to  know 
when  he  was  coming  and  what  condition  he  was  in. 

Mr.  Shapiro:  Your  Honor,  I  don't  know  the  relevancy  of 
these  questions. 

The  Court:  I  assume  it  bears  on  the  residence. 

Mr.  Wattawa  :  And  also  on  the  point  that  prior  to  her  mar¬ 
riage,  she  knew  he  was  addicted  to  liquor. 

The  Court:  You  may  proceed.  I  will  overrule  the  ob¬ 
jection. 

Mr.  Shapiro:  Exception,  Your  Honor. 

191  Bv  Mr.  Wattawa  : 

w 

Q.  Mr.  Steed,  what  did  she  ask  in  these  telephone 
conversations? 
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A.  She  would  ask  where  he  was,  -what  he  was  doing  and 
right  often  what  condition  he  was  in. 

Q.  By  that,  did  she  mean  drunk  or  sober? 

A.  That  is  right. 

Q.  How  often  did  that  occur? 

A.  Twelve  or  fifteen  at  times. 

Q.  Would  you  say  that  w’as  in  the  first  half  of  1949? 

A.  Yes,  sir. 

Q.  And  prior  to  August  of  1949? 

A.  Yes,  sir. 

Q.  Did  you  have  any  telephone  conversation  with  Mrs. 
Osgood  in  1951? 

A.  Yes. 

Q.  When? 

A.  All  through  the  year. 

Q.  Pardon  me? 

A.  All  through  the  year. 

Q.  What  was  the  purpose  of  those  telephone  calls? 

A.  Well,  Mr.  Osgood’s  business  was  in  Charlottesville. 
He  was  there  off  and  on  and  she  was  trying  to  find  out 
where  he  was  and  what  he  was  doing. 

Q.  Did  she  refer  to  him  in  any  manner  or  call  him 
192  any  names? 

Mr.  Shapiro:  I  object,  if  the  Court  please.  The 
question  is  leading. 

The  Court:  It  may  be  leading  but,  on  the  form  of  it,  I 
will  overrule  your  objection  and  also  on  relevancy. 

You  may  ask. 

The  Witness:  Yes,  she  did  say. 

By  Mr.  Wattawa  : 

Q.  What  did  she  call  him? 

A.  There  are  ladies  present - 

Q.  Pardon  me? 

The  Court:  What  were  the  terms?  Were  they  terms  of 
endearment  or  the  opposite? 

The  Witness:  They  were  very,  very  derogatory  to  him. 

By  Mr.  Wattawa: 

Q.  Were  they  very  abusive  ? 

A.  Abusive,  I  would  say. 
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Q.  Mr.  Steed,  has  Mrs.  Osgood  ever  been  in  your  home  oc¬ 
cupying  the  quarters  reserved  for  Mr.  Osgood? 

A.  Only  once. 

Q.  When  was  that? 

A.  That  was  in  September,  1950. 

Q.  Mr.  Steed,  what  is  the  compensation  that  Mr.  Osgood 
pays  for  the  quarters  in  your  home? 

193  A.  Well,  it  is  the  fact  that  I  am  furnishing  my 
home.  About  half  of  my  home  is  furnished  with  his 
furniture.  He  allowed  me  to  use  it  because  I  got  over  ex¬ 
tended  when  I  bought  the  home. 

Q.  Is  there  insurance  on  that  furniture? 

A.  Yes,  sir. 

Q.  In  whose  name? 

A.  In  Mr.  Osgood’s  name. 

Q.  Who  pays  the  premium? 

A.  Mr.  Osgood. 

Mr.  Wattawa:  That  is  all. 

*•••••• 

197  The  Court  :  In  connection  with  the  mother’s  owner¬ 
ship  of  stock,  is  there  a  proxy  for  that? 

The  Witness:  Yes,  sir. 

The  Court:  Who  holds  the  proxy? 

The  Witness  :  She  signs  it  each  year. 

The  Court:  To  whom  does  she  give  the  voting  power? 
The  Witness:  To  Mr.  Osgood  or  mvself. 

198  The  Court:  If  he  has  that  proxy,  does  he  have 
control? 

The  Witness:  Yes,  if  he  has  that  proxy. 

The  Court:  How  much  would  the  combination  of  his  own 
stock  plus  the  stock  from  the  guardianship  of  his  uncle 
and  the  stock  of  his  mother,  how  much  would  that  be,  per¬ 
centage-wise? 

The  Witness:  That  would  give  him  about  two-thirds. 
The  Court:  Sixty-six  percent? 

The  Witness:  Yes;  66  percent. 

*•••••• 
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199  The  Court:  What  was  Mr.  Osgood’s  salary  in  the 
year  1953  as  an  officer? 

The  Witness:  In  1953,  it  was  $11,500. 

The  Court  :  When  was  it  cut  to  $6,000  ? 

The  Witness:  December  1. 

The  Court  :  Excuse  me. 

By  Mr.  Shapiro: 

Q.  On  December  1  you  had  this  meeting  over  in  Arlington, 
Virginia,  did  you  not? 

A.  No,  sir. 

Q.  You  did  not? 

A.  In  December? 

Q.  Yes,  just  two  days  before  he  appeared  before  the 
Domestic  Relations  Commissioner? 

200  A.  That  was  a  directors’  meeting. 

Q.  You  reduced  his  salary  at  that  meeting,  did 
you  not? 

A.  That  is  right. 

Q.  You  were  there  and  he  was  there? 

A.  That  is  right. 

Q.  Only  the  two  of  you? 

A.  Yes. 


202  Q.  Does  Mr.  Osgood  own  a  Cadillac  automobile? 
A.  No,  sir. 

Q.  Does  the  company  own  one? 

A.  No,  sir. 

Q.  Who  owns  it  now,  if  you  know? 

A.  I  am  not  real  positive  but  I  think  I  know.  I  couldn’t 
swear  to  it. 

Q.  Is  it  in  the  name  of  Mrs.  Tompkins? 

A.  That  is  correct. 

Q.  And  that  was  the  car  that  was  owned  by  the  Blue 
Ridge  Slate  Corporation  before,  is  that  correct? 
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A.  I  think  that  is  correct.  #  . 

203  Q.  And  also  the  same  car  that  is  now  m  Mrs. 
Tompkins’  name  was  owned  by  the  corporation,  did 

it  not  have  Florida  tags  on  it  ? 

A.  Yes,  it  did. 


214  Redirect  Examination 

By  Mr.  Wattawa: 

Q.  How  many  accounts  does  the  company  have  now,  Mr. 
Steed  ? 

A.  About  seven. 

Q.  And  how  many  did  it  have  last  year  at  this  time’ 
A.  Seven.  We  gained  one  and  lost  one. 

Q.  Mr.  Grant,  as  I  understand,  gets  no  salary? 

A.  That  is  correct. 

Q.  Where  are  the  plants  of  the  company  located. 

A.  They  are  both  in  Virginia— 

Mr.  Shapiro:  I  object  to  these  questions  on  rediiect. 

The  Court:  It  is  already  in  the  record  but  you  may  go 

into  it.  One  is  at  Buckingham  and  the  other - 

The  Witness:  The  other  is  at  Esmont. 

By  Mr.  Wattawa: 

Q.  And  the  offices  are  located  where? 

A.  In  Charlottesville. 

Q.  There  has  been  testimony  here  that  Mr.  Os- 
215  good’s  salary  was  cut  in  half  as  of  December,  1953. 
Can  you  state  who  initiated  that  change? 

A.  Mr.  Grant  did,  in  December. 

Q.  Mr.  Grant  did? 

A.  Mr.  Grant  did,  yes,  sir. 

Q.  When  did  he  do  that? 

A.  He  had  talked  to  me  two  or  three  times  during  the 
summer.  We  telephoned  frequently. 

Q.  The  summer  of  1953? 

A.  1953. 
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Q.  As  a  result  of  Mr.  Grant  urging  it,  the  Company 
eventually  took  this  action? 

A.  That  is  correct. 

Q.  At  the  meeting  held  in  Arlington,  did  Mr.  Grant 
concur? 

A.  He  concurred. 

Q.  In  the  action  of  the  two  directors? 

A.  He  concurred. 

Q.  Can  you  state  from  your  records  how  much  the  com¬ 
pany  paid  out  in  1952  for  traveling  expenses? 

A.  Mav  I  refer  to  the  record? 

The  Court:  Yes,  indeed. 

Mr.  Shapiro:  And  for  entertainment. 

The  Court:  You  asked  him  how  much  they  paid  for 
traveling  expenses? 

216  Mr.  Wattawa:  Yes. 

By  Mr.  Wattawa: 

Q.  How  much  the  company  paid  out  for  traveling  ex¬ 
penses  and  I  wish  you  would  start  with  1951,  if  you  will? 

A.  In  1951  it  was  $532. 

Q.  And  in  1952? 

A.  $411. 

Q.  And  in  1953? 

A.  $1,033. 

Q.  Can  you  state,  Mr.  Steed,  how  much  of  those  sums  Mr. 
Osgood  received? 

A.  In  1951,  I  don’t  recall  of  him  having  received  any 
of  it.  He  may  have  received  a  small  amount. 

In  1952,  it  was  all  my  expense  account  and  in  1953,  around 
$300  of  it  was  Mr.  Osgood’s. 

Q.  Have  there  been  any  payments  to  him  in  1954  for 
traveling  expenses? 

A.  No,  sir. 

Mr.  Wattawa:  That  is  all. 
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219  Austin  Branch  Osgood, 

the  defendant,  having  been  previously  duly  sworn, 
resumed  the  stand  and  testified  further  as  follows : 

Direct  Examination  (Resumed) 

By  Mr.  Wattawa: 

Q.  Mr.  Osgood,  referring  to  yesterday’s  testimony,  did 
you  ever  leave  1028  Connecticut  Avenue  in  the  company  of 
police  officers? 

A.  No. 

Q.  How  long  is  it  since  you  have  seen  your  son,  Kevin? 

A.  The  last  time  I  saw  my  son  was  a  year  ago  last  Thanks¬ 
giving. 

Q.  In  November,  1952? 

A.  That  is  correct. 

Q.  Have  you  sought  to  see  him  since  that  time? 

A.  Yes;  I  have  on  numerous  occasions. 

Q.  What  steps  did  you  take? 

A.  Well,  when  I  knew  my  wife’s  telephone,  which  is  an 
unlisted  number — and  I  had  an  awful  job  getting  it — when 
I  did  know  it,  I  called  up  three  or  four  times  and  tried  to 
see  him.  I  was  refused. 

I  asked  her  if  I  could  take  him  out  for  lunch  or  supper. 
I  was  told  I  could  not  take  him  to  a  meal  at  all  but  I  could 
see  him  in  the  park  with  the  nurse.  I  was  further  told  that 
if  I  wanted  to  make  any  other  contacts,  to  make  an 

220  appointment  to  see  him,  that  I  should  contact  Mr. 
Shapiro  and  make  the  appointment  through  him. 

Q.  You  and  your  wife  separated  on  July  4,  1949,  is  that 
correct. 

A.  1952. 

Q.  July,  1952. 

A.  That  is  right. 

Q.  What  happened  on  that  occasion?  Did  she  leave  or 
did  you  leave? 

A.  She  left  and  took  the  child  with  her. 

Q.  W’here  did  she  go,  do  you  know? 

A.  I  believe  she  went  to  her  mother’s  apartment. 

Q.  Did  you  stay  on  at  that  apartment? 
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A.  Yes. 

Q.  For  how  long? 

A.  Until  the  16th  of  July. 

Q.  Then  where  did  you  go  ? 

A.  To  the  hospital  in  Philadelphia. 

Q.  How  long  did  you  stay  there? 

A.  Just  over  three  weeks. 

Q.  During  the  time  that  you  and  the  plaintiff  lived  to¬ 
gether,  were  you  ever  unfaithful  to  her? 

A.  Never. 

Q.  When  did  you  first  meet  the  corespondent  in  this 
case? 

221  A.  About  the  middle  of  September,  1952. 

Q.  And  how  long  was  that  after  you  and  your 
wife  had  separated? 

A.  Two  and  one-half  months. 

Q.  Had  you  ever  seen  this  lady  before? 

A.  Never. 

Q.  Did  your  wife,  during  the  time  you  lived  together, 
ever  address  any  abusive  language  to  you  ? 

A.  Often. 

Q.  What  did  she  say?  What  did  she  call  you? 

The  Court:  I  don’t  know  that  that  is  necessary  to  spread 
on  the  record.  Was  it  derogatory  to  you? 

The  Witness:  Very. 

By  Mr.  Wattawa: 

Q.  Was  it  abusive? 

A.  Very, 

Q.  Was  it  profane? 

A.  Very, 

Q.  Did  she  address  any  language  to  you  with  respect 
to  vour  mother. 

A.  She  did. 

Q.  Was  that  abusive  and  profane? 

A.  It  was. 

Q.  And  with  respect  to  your  children  by  your  first 
wife? 

A.  Also. 

Q.  And  your  first  wife? 
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A.  Also. 

Q.  It  was  abusive  and  profane? 

A.  Yes. 

Q.  Did  you  ever  strike  the  plaintiff? 

A.  No. 

Q.  Mr.  Osgood,  tell  us,  please,  what  your  living  ex¬ 
penses  are? 

Mr.  Shapiro:  I  object,  if  the  Court  please,  to  his  giving 
him  any  figures. 

The  Court  :  You  may  ask  him  if  he  has  prepared  it  and, 
if  so,  he  may  testify. 

Mr.  Siiapiro:  He  is  taking  the  Domestic  Relations  Com¬ 
missioner’s  report.  I  think  he  ought  to  know  what  his 
expenses  are. 

The  Court:  Go  ahead.  We  don’t  want  all  this  delav. 

How  much  does  it  cost  you  to  live? 

The  Witness:  I  think  it  is  in  the  file  so  I  don’t  see  any 
sense  in  going  through  it,  if  you  don’t  want  it. 

The  Court  :  I  just  want  to  know  if  there  is  any  change. 

The  Witness:  This  thing  shows  $1,033.83  total  income 
per  month. 

223  The  Court:  Income  or  expenses? 

The  Witness:  That  is  income.  This  thing  is  a 

deficit. 

The  Court:  What  we  are  primarily  interested  in  is  how 
much  are  your  living  expenses?  In  the  last  report  of 
the  Domestic  Relations  Commissioner — 

The  Witness:  It  show's  around  $1,687  of  which  $600  is 
alimony,  I  think,  Your  Honor. 

The  Court:  Let’s  see  how  this  runs.  This  last  report  is 
filed  January  8,  1954  and,  by  schedule,  it  show's  a  total  ex¬ 
pense  claimed  on  your  part  of  $1,687.78,  including  the  pres¬ 
ent  $600  a  month  alimony. 

The  Witness:  Yes,  Your  Honor. 

The  Court:  So  your  expenses  for  living  expenses  would 
be  slightlv  more  than  a  thousand  dollars  a  month:  not  quite 
that? 

The  Witness  :  Yes. 

The  Court:  A  thousand  dollars  a  month? 

The  Witness:  Right,  but  that  doesn’t  include  any  taxes. 
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Mr.  Shapiro:  You  haven’t  paid  any. 

The  Witness:  That  is  right. 

The  Court:  Go  ahead,  Mr.  Wattawa. 

By  Mr.  Wattawa  : 

Q.  Mr.  Osgood,  in  order  that  the  record  may  be 

224  very  clear,  will  you  state  again  what  your  gross 
income  is? 

A.  Gross;  roughly  $19,000. 

Q.  How  much  ? 

A.  $19,000. 

Q.  What  is  that  comprised  of? 

A.  $13,000  from  the  Trust  Company;  $6,000  from  the 
Slate  Company  and  $300  from  Maintcorr. 

Q.  What  are  your  expenses,  I  mean  for  taxes,  interest? 
A.  Do  you  want  it  broken  down  or  the  total? 

Q.  Broken  down. 

A.  Travel  and  entertainment,  $500;  interest,  $950;  Vir¬ 
ginia  tax,  $400;  Federal  tax,  $5,800;  total  $7,650. 

Added  to  that  is  $1,800  which  I  am  paying  on  that  note 
to  the  bank. 

Q.  At  Charlottesville? 

A.  Yes. 

Q.  What  do  those  items  add  up  to? 

A.  $9,450. 

Q.  Deduct  that  from  the  gross  income  and  tell  the  Court 
what  the  net  is. 

A.  $9,850. 

Q.  How  much  is  that  a  month  ? 

A.  About  $820. 

Q.  You  testified  yesterday,  Mr.  Osgood,  as  to  the  pay¬ 
ment  you  were  making  for  the  support  and  mainte- 

225  nance  of  Mrs.  Osgood  at  the  time  of  the  separation 
and  also  the  incidental  items.  During  your  married 

life  with  her,  had  you  given  her  any  gifts  in  addition  to  the 
support? 

A.  Yes. 

Q.  Can  you  expand  on  that? 

A.  Well,  I  gave  her  three  or  four  valuable  items  and 


88 


the  usual  gifts  that  you  do  give  at  various  times,  birth- 

davs  and  Christmas  and  so  forth. 

*0 

Mr.  Wattawa:  I  have  a  collection  of  receipts  I  would 
like  to  have  the  Clerk  mark  for  identification. 

(Tax  receipts  were  marked  Defendant’s  Exhibit  No.  5 
for  identification.) 

Bv  Mr.  Wattawa  : 

Q.  Mr.  Osgood,  you  testified  the  other  day  that  you 
have  been  paying  taxes  to  the  State  of  Virginia  since  1942. 

A.  That  is  correct. 

Q.  And  what  were  the  different  types  of  taxes  you  paid? 

A.  Personal  property,  income,  capitation,  poll  tax. 

Q.  I  show  you  a  collection  of  papers  marked  Defendant’s 
Exhibit  No.  5  for  identification  and  ask  you  if  you  can 
state  what  that  is. 

A.  Those  are  tax  receipts  from  the  Commonwealth  of 
Virginia. 

Q.  For  which  years? 

A.  Well,  there  are  various  ones  here,  1943,  ’44. 

226  The  Court:  I  don’t  think  we  would  be  interested 
beyond  1952  or  1950,  approximately,  when  the  par¬ 
ties  were  living  together.  1943  would  not  be  relevant. 

Mr.  Wattawa:  Except  to  show  background,  Your  Honor. 

The  Court:  He  can  testify  he  paid  taxes,  as  I  think  ke 
did,  from  the  time  he  moved  to  Charlottesville. 

The  Witness:  1950,  ’51,  ’51,  ’52,  ’52  and  ’53. 

Mr.  Wattawa:  I  would  like  to  offer  this  in  evidence. 

The  Court:  Any  objection? 

Mr.  Shapiro:  No  objection. 

The  Court:  Very  well,  let  them  be  received. 

(Defendant’s  Exhibit  No.  5  previously  marked  for  iden¬ 
tification,  was  received  in  evidence.) 

By  Mr.  Wattawa  : 

Q.  Mr.  Osgood,  have  you,  since  1951,  received  any  pay¬ 
ment  from  the  Blue  Ridge  Slate  Corporation  other  than 
payments  for  salary? 
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A.  I  believe  in  December  of  1953  I  got  about  $200.  In 
’51  and  ’52  I  didn’t  get  anything. 

The  Court  :  What  was  that,  a  bonus  or  extra  payment  ? 
The  Witness:  No,  that  was  a  business  trip  to  Chicago. 
The  Court  :  A  reimbursement  of  expense  ? 

The  Witness:  Exactly. 

By  Mr.  Wattawa: 

227  Q.  You  received  no  payment  or  reimbursements 
for  expenses  in  1951  or  ’52? 

A.  That  is  correct. 

Q.  Does  the  plaintiff  have  any  personal  articles  belonging 
to  you,  household  furnishings? 

A.  Yes. 

Q.  Can  you  state  their  nature  or  itemize  them  ? 

A.  I  believe  there  was  a  list  somewhere  vrhich  she  made 
out. 

Q.  "Would  you  like  to  have  them  returned  to  you? 

A.  I  would. 

Q.  Was  your  marriage  with  the  plaintiff  a  normal  mar¬ 
riage,  physically? 

A.  It  wasn’t,  in  my  opinion. 

Q.  Did  you  endeavor  to  make  this  marriage  a  success? 

A.  I  did. 

Q.  How  did  you  try? 

A.  In  many  ways. 

Q.  Will  you  express  how? 

A.  "Well,  I  tried  to  cooperate  with  her  desire  in  going  to 
various  doctors.  I  went  to  two  hospitals,  as  has  been  testi¬ 
fied  this  morning.  Dr.  Wexberg  was  mentioned.  I  wmrked 
with  him  two  and  three  times  a  week  at  her  request  and  wish 
for  a  period  extending  over  a  year.  It  was  very  expensive, 
I  might  add. 

228  Q.  Was  it  your  desire  to  have  the  marriage  a 
success? 

A.  Yes,  it  was. 

Q.  Wlien  did  you  first  meet  the  plaintiff? 

A.  In  December  of  1948. 

Q.  Did  you  and  she  go  out  socially  after  that? 

A.  Yes. 
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Mr.  Shapiro  :  I  thought  we  had  gone  all  over  that,  Your 
Honor. 

The  Court:  Yes. 

Mr.  Wattawa:  I  have  just  a  few  more  questions. 

The  Court:  Very  well. 

By  Mr.  Wattawa: 

Q.  With  respect  to  the  rent  that  was  paid  by  the  Blue 
Ridge  Slate  Corporation  at  1028  Connecticut  Avenue,  was 
there  any  adjustment  of  that  between  the  company  and  you? 

A.  There  seems  to  be  an  awful  lot  of  misunderstanding 
about  that  and  I  don’t  know  why  there  should  be.  The  rent 
was  $300.  $200  of  it  was  taken  off  of  my  salary  and  charged 
directly  to  me.  In  previous  years,  I  used  to  get  a  bonus 
from  the  company  of  $1,200.  For  bookkeeping  purposes, 
the  company  charged  that  off  as  rent  but,  at  the  end  of  the 
year,  I  didn’t  get  the  bonus  so,  in  the  last  analysis,  I  was 
paying  the  whole  thing. 

Q.  Mr.  Osgood,  are  you  indebted  to  me  for  services  in 
this  case? 

229  A.  I  am. 

Q.  Beginning  with  what  period? 

A.  Oh,  I  guess  starting  June,  1952. 

Q.  Have  you  ever  made  any  payment  on  account  to  me 
for  services  in  this  case? 

A.  No. 

Q.  Before  the  plaintiff  married  you,  had  she  learned, 
from  association  with  you,  that  you  were  addicted  to  the 
use  of  alcohol? 

A.  Yes. 

Q.  When  did  she  first  learn  that? 

A.  After  I  met  her. 

Q.  When  was  that? 

A.  Around  December  6,  1948. 

Mr.  Wattawa:  That  is  all. 

*•••••• 
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Cross-examination. 

By  Mr.  Shapiro  : 

Q.  Mr.  Osgood,  you  heard  testimony  here  that  your  car, 
the  Cadillac,  is  in  the  name  of  Gladys  Tompkins? 

A.  I  heard  it. 

Q.  Did  you  sell  it  to  her  or  give  it  to  her? 

A.  I  sold  it  to  her. 

Q.  What  did  you  receive  for  it? 

A.  Very  little. 

230  Q.  How  much? 

A.  I  think  $10,  something  like  that. 

Q.  You  sold  it  for  $10  and  you,  in  turn,  paid  the  com¬ 
pany  $1,200  and  some  odd  dollars? 

A.  That  is  correct.  I  gave  them  a  note. 

Q.  Do  you  drive  that  car? 

A.  Sometimes. 

Q.  And  you  have  been  driving  that  car? 

A.  Some. 

Q.  But  now  that  it  is  hers,  you  haven’t  the  expense  of 
the  car  operation  now  it  is  not  your  car,  is  that  correct? 

A.  Not  entirely,  because  when  I  use  it,  I  pay  for  it  when 
I  use  it. 

Q.  I  show  you  here — you  are  still  driving  the  car.  You 
still  say  you  have  an  expense  ? 

A.  Some. 

Q.  I  show  you  here  a  revocation  of  your  permit  from  the 
District  Government  for  operating  a  car  here  under  the  in¬ 
fluence  of  liquor,  third  offense,  and  your  permit  was  sus¬ 
pended  for  three  years.  You  see  this? 

A.  I  see  it. 

Q.  Now  I  show  you  also  a  suspension  from  New  York 
State,  license  surrendered  at  Albany,  New  York,  and  you 
also  possessed  a  D  .C.  license  No.  710705,  and  your  license 
there  was  suspended  for  a  period  of  three  years.  Do  you 
recall  this,  sir? 

231  A.  Yes. 

Q.  I  show  you  also,  from  the  Commonwealth  of 
Virginia  dated  October  10,  1952,  suspension  of  your  license 
as  of  September  20, 1952  from  driving  a  motor  vehicle.  Do 
you  recall  that? 
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A.  That  is  right. 

Q.  Do  you  have  a  permit  now  ? 

A.  What  sort  of  a  permit  ? 

Q.  In  Virginia? 

A.  No. 

Q.  Do  you  have  one  in  the  District? 

A.  No. 

Q.  Do  vou  have  one  in  New  York? 

A.  No.' 

Q.  Do  you  have  one  in  Florida? 

A.  Yes. 

Q.  How  long  have  you  had  that  one  in  Florida? 

A.  I  think  a  year  or  so. 

Q.  And  your  car  at  one  time  was  registered  in  Florida, 
was  it  not,  had  Florida  tags? 

A.  Yes;  when  it  was  purchased. 

Q.  That  was  in  ’49? 

A.  No,  it  wasn’t  in  ’49. 

Q.  No? 

A.  No.  I  bought  that  car  used  in  ’52.  It  was  three 

232  vears  old  at  the  time. 

% 

Q.  You  are  now  telling  the  Court  that  you  are  driv¬ 
ing  this  car  although  you  are  not  licensed  to  drive  it? 

A.  I  tell  you  on  occasion  I  do  and  I  shouldn ’t. 

Q.  And  then  the  item  that  you  have  here  is  not  an  item 
that  you  will  now  have  by  virtue  of  the  fact  you  sold  your 
car  for  $10? 

A.  One  of  the  reasons  that  car  was  transferred,  it  was 
obvious  I  wasn’t  supposed  to  be  driving  it  and,  therefore, 
I  transferred  it  to  somebody  else  and  I  drive  it  a  little. 

Q.  It  doesn’t  deter  you  from  driving  it  while  it  is  in  her 
name? 

A.  Not  always,  but  it  should. 

Q.  It  should? 

A.  It  should. 

Q.  Directing  your  attention  to  an  item  of  expense  of  $150 
to  $200  for  liquor  a  month,  is  that  an  item  that  you  feel 
you  use  that  you  shouldn’t? 

A.  Well,  I  try  not  to  use  it  any  more  than  necessary  but 
we  have  had  plenty  of  testimony  that  I  do. 
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236  The  Witness  :  Well,  you  see,  my  mother  comes  first 
and  then  I  have  a  cousin  and  mother  and  my  sister 

and  myself  have  equal  shares. 

The  Court  :  Is  there  any  limitation  on  that  trust  as  to  how 
long  it  continues? 

The  Witness:  I  believe  it  will  probably  break  at  mother’s 
death. 

The  Court:  Then  there  is  a  distribution  at  that  time? 
The  Witness:  Yes,  sir. 

The  Court:  Do  you  know  what  the  corpus  of  the  trust  is? 
The  Witness:  The  last  accounting,  I  think,  it  was  a  mil¬ 
lion  and  two  hundred  thousand. 

Mr.  Shapiro  :  We  have  it  a  million  and  a  half. 

237  The  Court:  A  million  and  two  hundred  thousand 
dollars,  you  say.  That  is  to  be  divided  among  how 

many  persons? 

The  Witness:  Eventually,  three. 

The  Court:  In  equal  shares? 

The  Witness:  Yes,  sir. 

The  Court:  What  is  your  next  question? 

By  Mr.  Shapiro: 

Q.  You  testified  also  that  -when  you  called  you  left  a 
number,  do  vou  recall?  Do  vou  remember  vou  called  to  see 
the  baby  and  you  left  a  number  to  call  back,  that  they  were 
out? 

A.  I  don’t  remember. 

Q.  Do  you  remember  leaving  a  number? 

A.  No;  I  might  have  put  I  don’t  remember. 

Q.  If  I  told  you  the  number  you  left  -was  Mrs.  Tompkins’ 
number,  when  she  was  called,  -would  that  be  correct? 

A.  I  could  have. 

Q.  When  you  saw  the  baby,  you  were  under  the  influence, 
were  you  not? 

A.  No;  I  was  trying  to  make  a  date  for  the  future  and  I 
wouldn’t  have  been  under  the  influence. 

Q.  But  on  occasion,  when  you  have  seen  the  baby,  you 
have  been  under  the  influence,  is  that  correct? 

A.  No,  sir. 

238  Q.  Did  you  testify  that  on  June  18  and  a  month 
later  when  you  signed  this  deposition  that  was  taken 
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on  the  18th,  that  you  resided  at  the  following  addresses: 
Hay  Adams  House  and  you  lived  there  for  about  ten  days 
and  then  you  moved  to  2812  Connecticut  Avenue,  apart¬ 
ment  4  and  you  lived  there  about  ten  months  and  prior  to 
that,  you  lived  at  1028  Connecticut  Avenue  for  over  two 
years.  Do  you  remember  testifying  with  respect  to  your 
residences  at  that  time? 

A.  Those  addresses  were  given  but  that  doesn’t  include 
the  fact  that  I  was  in  Charlottesville  a  good  deal  of  the  time, 
too. 

Q.  Answer  the  question.  Didn’t  you  say  this? 

A.  If  vou  read  it  to  me  and  sav  I  said  it,  I  said  it. 

Q.  You  were  under  oath  then  too,  weren’t  you? 

A.  Certainly. 

Q.  And  I  do  say  it  appears  here.  When  you  were  down 
in  Florida,  as  you  testified  to  in  the  deposition,  was  Mrs. 
Tompkins  down  there  with  you? 

A.  Not  with  me. 

Q.  Did  you  meet  her  down  there? 

A.  I  didn’t  meet  her.  I  saw  her  down  there. 

Q.  Where  did  you  stay  down  there? 

A.  I  staved  at  the  Albert  Pick  Hotel. 

•» 

Q.  Did  you  stay  at  the  Sea  Isle  Hotel? 

A.  No. 

239  Q.  Not  at  all? 

A.  No. 

Mr.  Wattawa:  Will  you  fix  the  date? 

By  Mr.  Shapiro  : 

Q.  In  April  of  1953.  Do  you  remember  meeting  Mrs. 
Tompkins  down  there? 

A.  I  saw  her  down  there,  yes. 

Q.  You  saw  her  down  there? 

A.  Yes. 

Q.  Did  you  have  her  cash  any  check  for  you  down  there? 

A.  I  didn’t  have  her  cash  them.  She  endorsed  them  at 

her  hotel  so  they  would  cash  them  for  me. 

*> 

Q.  Does  this  (indicating)  appear  to  be  your  signature? 
A.  Yes,  sir. 

Q.  Does  that  appear  to  be  Mrs.  Tompkins’  signature? 
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A.  Yes. 

Q.  And  she  gives  the  address  and  all? 

A.  Yes. 

Q.  And  you  know  her  signature  when  you  see  it? 

A.  Yes. 

Mr.  Shapiro:  I  will  offer  this  in  evidence. 

The  Court:  What  are  the  dates? 

Mr.  Shapiro  :  April  28,  ’53 ;  May  2,  ’53  and  May  4,  ’53. 
Mr.  Wattawa:  Could  I  ask  the  purpose  of  this 

240  offer? 

The  Court  :  I  assume  it  is  evidence  of  an  adulterous 
disposition. 

Mr.  Wattawa:  I  object,  Your  Honor. 

The  Court  :  Let  it  be  received  over  objection. 

(Plaintiff’s  Exhibit  No.  4  was  marked  for  identification 
and  received  in  evidence.) 

Mr.  Shapiro:  And  also  as  to  the  defendant’s  expenses. 

By  Mr.  Shapiro  : 

Q.  Didn’t  you  have  an  account  in  the  District  in  the 
Security  Bank? 

A.  No;  my  wife  did. 

Q.  Didn’t  you? 

A.  No;  I  don’t  believe  I  did. 

Q.  You  don’t  believe.  Do  you  know  whether  you  did  or 
did  not? 

A.  I  will  say  that  I  don ’t  think  I  did.  I  believe  what  you 
are  referring  to  is  that  I  had  the  right  to  cash  checks.  It 
might  have  been  a  joint  account  but  it  was  never  my  account 
because  I  have  never  had  an  account  in  a  Washington  bank. 

Q.  Directing  your  attention  to  November  8,  1953,  you 
heard  testified  here  you  were  in  room  404  at  the  Windsor 
Hotel? 

A.  Yes. 

Mr.  Wattawa:  Wait  just  a  minute.  What  is  that 

241  date  ? 

Mr.  Shapiro:  I  thought  it  was  November  8,  1953. 
It  was  1952. 

The  Witness  :  Yes,  I  did. 
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Bv  Mr.  Shapiro  : 

Q.  You  were  there? 

A.  November  8,  1952, 1  was  there. 

Q.  And  the  pictures  that  we  have,  these  pictures,  are 
these  pictures  of  you? 

A.  Yes. 

Q.  And  who  is  this  next  to  you? 

Mr.  Wattawa:  I  object  to  that,  Your  Honor. 

The  Court:  I  will  overrule  you.  You  mean  the  man 
doesn't  know  the  woman  lying  beside  him? 

Mr.  Wattawa:  It  is  a  matter  of  the  man  incriminating 
himself. 

The  Court:  Isn’t  that  adultery? 

Mr.  Wattawa:  It  is  a  misdemeanor. 

The  Court:  It  is  a  crime,  as  well.  Who  is  the  woman? 

The  Witness:  Mrs.  Tompkins. 

By  Mr.  Shapiro  : 

Q.  You  heard  the  detectives  testify  about  you  not  having 
a  bottom  on  and  she  not  having  a  bottom  on? 

A.  The  picture  shows  that  I  don’t. 

Q.  How  about  her? 

A.  I  don’t  know. 

242  Q.  You  don’t  know? 

A.  No. 

Q.  I  am  sorry  I  can’t  refresh  your  memory  here  but  do 
you  recall  whether  she  did  or  not,  from  these  pictures  here? 

A.  No,  I  can’t  from  those  pictures. 

Q.  Those  pajamas  she  had  on,  the  tops,  were  they  yours? 

A.  I  don’t  recognize  them  but  they  could  have  been. 

Q.  Could  have  been  hers? 

A.  Could  have  been  mine;  could  have  been  hers.  I  am 
not  sure.  I  know  these  (indicating)  are  mine.  I  recognize 
them. 

Q.  You  don’t  know  whether  these  (indicating)  were 
yours  ? 

A.  No,  I  don’t. 

Q.  You  heard  testified  here  too,  if  I  were  to  tell  you  that 
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Mrs.  Osgood,  your  present  wife,  gave  you  these  pajamas  as 
a  present,  w’ould  that  refresh  your  memory? 

A.  Xo,  it  wouldn’t.  She  gave  me  one - 

The  Court:  The  ones  that  you  have  on? 

The  Witness:  The  ones  I  was  wearing  myself. 

The  Court:  You  heard  the  testimony  of  the  two  men  who 
went  in  the  room  who  said  that  Mrs.  Tompkins  did  not  have 
a  bottom  on.  Would  you  deny  that? 

The  Witness:  Mr.  Shapiro  put  the  question,  Your  Honor, 
from  the  pictures.  I  say,  from  the  pictures,  you  can’t 

243  see. 

The  Court:  I  am  calling  on  your  own  recollection. 
The  Witness  :  I  said,  to  the  best  of  my  recollection,  when 
the  man  came  in  the  room  I  don’t  know  whether  she  did  or 
did  not. 

The  Court:  This  Mrs.  Tompkins,  is  she  a  married  woman 
or  what? 

The  Witness:  Separated. 

The  Court:  But  married? 

The  Witness:  Yes. 

•  •••••• 

244  Q.  And  this  particular  incident  at  the  Windsor 
Hotel,  who  rented  the  room  in  which  you  and  Mrs. 

Tompkins  were  found? 

A.  I  did. 

Q.  You  rented  it  in  vour  name? 

A.  Yes. 

245  Q.  Do  you  imply  she  had  clothing  there  when 
you  say  you  don’t  know? 

A.  Yes;  exactly. 

Q.  She  kept  bed  clothing  there? 

A.  Xo ;  she  brought  a  suitcase. 

Q.  How  long  -were  you  going  to  stay? 

A.  Overnight.  She  brought  a  bag. 

Q.  Did  she  bring  bedroom  articles  at  that  time? 

A.  Well,  she  brought  cosmetics. 

Q.  How  about  sleeping  clothes? 

A.  Yes. 
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Q.  And  you  had  planned  to  stay  there  that  night? 

A.  Yes. 

Q.  Did  you  have  relations  with  her? 

A.  No. 

•  •••••• 

246  Q.  I  have  just  two  more  questions.  The  license 
that  we  produced  here  in  the  District  Court,  you 
procured  that  license  for  marriage,  did  you  not,  down  in  the 
District  Court  when  you  married  Mrs.  Osgood? 

A.  I  didn’t  see  the  license  when  I  was  here. 

Q.  But  you  came  down  here  to  get  it,  didn’t  you? 

A.  I  believe  I  did. 

•  •••••  • 

249  By  Mr.  Shapiro  : 

Q.  Did  you  tell  her  you  were  divorced  and  were  eligible 
to  marry  when  you  obtained  the  license? 

A.  I  can’t  answer  you. 

Q.  Why  can’t  you? 

A.  Because  I  am  not  sure. 

Q.  Did  you  want  to  commit  bigamy? 

The  Court:  I  don’t  think  that  is  material.  You  have  got 
a  scrambled  situation.  I  have  already  ruled  that  he  himself 
got  a  divorce  in  Florida  in  1949  and  he  didn’t  marry  this 
woman  until  May - 

Mr.  Wattawa:  We  waived  that  issue,  of  course.  We 
didn’t  press  it. 

•  •••##• 

Redirect  examination. 

By  Mr.  Wattawa  : 

Q.  The  insurance  which  you  had  previously  payable  to 
Mrs.  Osgood  is  now  payable  to  your  estate,  is  that  cor¬ 
rect? 

250  A.  That  is  correct. 

Q.  Have  you  made  a  will  in  which  you  make  liberal 
provision  for  your  son,  Kevin? 

A.  I  have. 
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Q.  And  for  your  other  children? 

A.  I  have. 

•  •••••• 

252  The  Court:  In  this  particular  case,  the  Court  is 
quite  convinced  and  firm  on  several  aspects  of  it  and 

on  one  I  would  like  to  hear  argument  from  counsel.  I  am, 
therefore,  going  to  make  findings  of  fact  on  part  of  this  at 
this  time  and  will  make  the  others  after  the  luncheon  recess. 

In  the  case  of  Katharyn  F.  Osgood,  plaintiff,  versus 
Austin  Branch  Osgood,  defendant,  Civil  Action  No.  2684-52, 
suit  w’as  originally  instituted  by  the  plaintiff  in  this  Court 
on  June  16, 1952,  praying,  among  other  things,  for  separate 
maintenance  or  limited  divorce  and  for  custody  and  mainte¬ 
nance  of  a  minor  child  born  as  issue  of  the  marriage. 

The  Court  finds  the  following  findings  of  fact  and  con¬ 
clusions  of  law. 

First,  on  the  jurisdictional  finding,  the  Court  finds  that 
Mrs.  Katharvn  F.  Osgood  is  a  bona  fide  resident  of  the 
District  of  Columbia  for  more  than  two  years  prior  to  the 
filing  of  this  complaint.  That  is  based  on  the  testimony 
that  she  lived  in  the  District  of  Columbia  with  her  mother 
for  approximately  20  years  before  marriage,  that  she  has 
never  voted,  that  she  pays  her  federal  income  taxes  to  the 
Collector’s  office  at  Baltimore,  Maryland,  which  is  the  office 
for  the  payment  of  taxes  of  those  who  live  in  the  District  of 
Columbia  and  that  she  has  a  bank  account  at  the 

253  Lincoln  National  Bank  and  has  no  other  bank  account 
in  any  other  place. 

With  respect  to  the  residence  of  the  defendant,  Austin 
Branch  Osgood,  it  would  appear  to  be  Florida.  However, 
there  is  very  clear  evidence  that  in  the  year  1949,  beginning 
in  January  and  for  a  period  of  better  than  90  days,  he  was 
a  resident  of  the  State  of  Florida.  At  that  time,  a  company- 
purchased  Cadillac  car  was  registered  for  tags  in  the  State 
of  Florida,  and  appearing  before  the  Special  Master  and 
swearing  under  oath,  he  testified  that  he  was  a  resident  of 
the  State  of  Florida,  had  not  been  out  of  its  borders  for 
more  than  90  days  and  there  was  a  finding  that  he  was  a 
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resident  of  the  State  by  the  Judge  who  granted  him  an  abso¬ 
lute  divorce  from  his  second  wife,  Nancy  Hancock  Osgood. 

While  we  are  touching  upon  the  question  of  prior  divorces, 
The  Court  finds,  first,  that  Mr.  Osgood  was  married  the  first 
time  to  one  Mary  Osgood  of  whom  two  children  were  born, 
who  are  approximately  15  and  16  years  of  age  at  the  present 
time;  that  that  marriage  occurred  on  November  17,  1936, 
and  was  dissolved  by  a  Florida  divorce  obtained  by  the  wife 
in  February,  1946  and  that  there  has  been  no  order  of 
maintenance  or  support  either  for  the  wife  or  those  children. 

The  Court  finds,  also,  that  there  was  a  second  marriage  to 
Nancy  Hancock  Osgood  which  occurred  in  March,  1946,  and 
resulted  in  the  granting  of  a  limited  divorce  at 
254  Charlottesville,  Virginia,  to  her  in  1948.  There  was 
also  testimony  that,  in  the  year  1951,  that  limited  di¬ 
vorce  was  enlarged  into  an  absolute  divorce. 

The  history  of  these  matrimonial  ventures,  as  I  say,  indi¬ 
cates  that  in  1949,  Mr.  Osgood,  himself,  obtained  a  divorce 
in  Florida,  which  was  granted.  That  was  granted  on  the 
2nd  day  of  June,  1949,  by  Judge  D.  A.  Rogers  of  Polk 
County,  at  Lakeland,  Florida  and,  among  his  findings,  the 
Judge  found  that  his  Court  had  jurisdiction  of  the  divorce 
and  of  the  parties  and,  accordingly,  granted  an  absolute 
divorce. 

The  testimony  is  clear  and  the  Court  finds  as  a  fact  that 
Mr.  Osgood  met  Mrs.  Osgood  in  the  year  1948  and  that  he 
made  application  for  a  marriage  license  in  the  District  of 
Columbia  and  married  Katharyn  F.  Osgood  in  the  District 
of  Columbia  August  9, 1949,  and  one  child  was  born,  Kevin, 
on  the  date  of  May  13, 1950,  who  is  presently  in  the  mother’s 
custody. 

Now,  there  has  been  this  collateral  issue  raised  as  to 
whether  the  matrimonial  domicile  was  in  the  State  of 
Florida  or  in  the  District  of  Columbia.  The  Court  finds,  as 
a  matter  of  law,  that  at  the  time  of  marriage,  the  parties 
lived  here.  There  is  testimony,  on  the  part  of  Mr.  Osgood, 
that  he  maintained  a  permanent  home  with  Mr.  Steed  at 
Charlottesville,  Virginia.  However,  Mr.  Steed  has  appeared 
and  testified  and  he  has  testified  that  Mr.  Osgood  had  a  room 
at  his  home,  since  September  1950,  but  during  that  period, 


he  had  only  occupied  it  once  a  month  on  an  average. 

255  That  is  hardly  sufficient  residence  to  claim  residence 
in  the  State  of  Virginia,  certainly  after  September, 

1950. 

While  the  rule  generally  is  that  a  wife  takes  the  domicile 
of  her  husband,  the  rule  is  also  amplified  that  when  a  course 
of  conduct  ensues  where  the  parties  separate,  and  especially 
by  virtue  of  the  conduct  of  the  husband,  she  is  restored  to 
her  original  domicile  which  has  always  been  the  District  of 
Columbia. 

The  Court  finds  that,  following  the  year  1950,  the  matri¬ 
monial  domicile  of  both  was  in  the  District  of  Columbia. 

Continuing  on  these  findings,  the  Court  finds  that  the 
mother  has  had  the  child  since  the  action  was  filed  in  the 
year  1952.  There  is  no  testimony  to  show  she  is  not  a  fit 
mother  or  proper  custodian  and  the  Court  will  place  the 
permanent  custody  of  the  minor  child  with  her  and  will  give 
the  right  of  reasonable  visitation  to  the  father  at  reasonable 
time  and  at  reasonable  hours. 

The  Court  finds  that  the  defendant,  as  a  matter  of  fact  and 
of  law,  has  been  guilty  of  cruelty  toward  the  wife.  This  is 
based,  first,  upon  the  testimony  of  all  concerned;  the  hus¬ 
band,  the  wife,  the  doctor,  the  maid  who  lived  and  served  in 
the  same  premises  and  observed  the  conduct;  that  he  has 
been  a  chronic  alcoholic  since  the  age  of  18,  so,  at  his  present 
age  of  41  or  42,  he  has  been  in  that  condition  certainly 

256  for  more  than  24  years.  His  efforts  of  cure  have  not 
been  good  and  there  is  still  testimony  that  he  will  need 

five  more  years  to  effect  a  permanent  cure. 

Originally,  in  the  District  of  Columbia,  this  ground  alone 
was  the  basis  for  a  limited  divorce.  There  is  no  question  in 
this  Court’s  mind  that  that  type  of  conduct  on  his  part  has 
led  to  nervousness,  illness,  need  of  a  doctor;  has  produced 
physical  cruelty  toward  the  wife.  There  is  evidence  on  her 
part  that  she  has  been  struck  by  him,  on  several  occasions, 
with  his  hand;  that  he  has  broken  doors  and  furniture. 
There  is  also  evidence  that  he  has  threatened  her,  threatened 
her  to  a  point  of  endangering  her  life,  all  of  which  consti¬ 
tutes,  both  in  fact  and  law,  evidence  of  cruelty  under  our 
statute. 
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There  is  also  evidence  in  the  case  that  he  has  committed 
adultery  with  one  Gladys  Tompkins  on  the  date  of  Novem¬ 
ber  S,  1952,  in  the  Windsor  Park  Hotel  in  the  District  of 
Columbia.  Toward  her,  namely,  Mrs.  Tompkins,  who  is  a 
married  woman  but  separated  from  her  husband,  he  has 
shown  an  adulterous  disposition.  A  Cadillac  car,  purchased 
by  the  company  in  1949,  has  been  sold,  presumably  to  him, 
on  an  open-demand  note  which  has  never  been  called  during 
those  years.  He,  in  turn,  has  sold  it  to  Mrs.  Tompkins  for 
$10  which,  of  course,  is  not  a  valuable  consideration.  His 
explanation  of  that  is  that  his  license  to  drive  has  been 
257  revoked  for  drunkenness  in  the  State  of  Virginia,  the 
District  of  Columbia  and  the  State  of  New  York,  so 
he  apparently  has  a  license  issued  in  the  State  of  Florida. 

In  addition  to  that,  there  is  evidence  of  cashing  of  checks 
on  tiie  part  of  both  himself  and  Mrs.  Tompkins  in  the  spring 
of  1953  at  Miami  Beach,  to-wit,  April  28,  May  2  and  May  4, 
all  of  which  clearly  indicates  an  adulterous  disposition. 

There  is  testimony,  on  his  part,  which  this  Court  does  not 
believe  for  a  moment,  that  lie  did  not  have  relations  with 
Mrs.  Tompkins  on  the  night  in  question  at  the  Windsor  Park 
Hotel,  despite  the  fact  she  brought  an  overnight  case  and 
expected  to  stay  with  him  throughout  the  evening. 

On  those  findings,  the  Court  will  grant  a  limited  divorce 
to  Mrs.  Katharyn  F.  Osgood  on  the  basis  of  cruelty. 

I  want  to  hear  counsel,  when  we  resume  at  1 :45,  on  the 
question  of  permanent  alimony  and  maintenance. 

(Thereupon,  at  12:30  o’clock  p.  m.,  the  hearing  was 
recessed  to  resume  at  1 :45  o’clock  p.  m.) 

*•••••• 

267  The  Court:  Let  me  hear  from  you,  Mr.  Wattawa. 

Mr.  Wattawa:  With  respect  to  the  tax  situation, 

Your  Honor,  she  will  not  have  to  pay  a  tax  on  the  full 
amount  she  receives  because  a  part  of  that  will  be  for  main¬ 
tenance  of  the  child. 

268  The  Court  :  The  present  order  is  $600  for  both  of 
them. 

Mr.  Wattawa:  That  is  right.  Part  of  that  would  be  for 
the  child. 
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The  Court:  Suppose  I  don’t  divide  it  and  then  what? 

Mr.  Wattawa:  I  don’t  know.  I  don’t  know  just  what 
position  would  be  taken  from  tlmt  then  by  the  Bureau  of 
Internal  Revenue  but  I  do  want  to  point  out - 

The  Court:  The  position  is  the  Internal  Revenue  will 
assess  her  for  tax  purposes  at  the  rate  of  so  much  a  month. 
She  will  have  an  income,  under  the  present  schedule,  of 
$7,200  and  be  entitled  to  her  own  exemption  and  the  exemp¬ 
tion  of  the  child  but  he  will  get  the  benefit  of  the  $7,200 
reduction. 

Mr.  Wattawa:  She  will  get  the  benefit  of  the  exemption 
for  the  child,  is  that  it? 

The  Court  :  As  I  understand  it. 

Mr.  Wattawa:  With  respect  to  her  illness,  Your  Honor, 
she  testified  she  was  ill  but  you  will  recall  there  was  no 
medical  testimony  on  that  point. 

She  has  an  income  of  her  own  of  $1,400  a  year  and  I  also 
wish  to  point  out  to  Your  Honor  that  this  marriage  didn’t 
last  very  long.  It  lasted  less  than  three  years,  from  August, 
1949,  until  July  4, 1952. 

So  far  as  a  change  in  salary  is  concerned,  there 
269  seems  to  be  the  insinuation  that  there  was  something 
sinister  about  that  but  the  testimony  this  morning 
was,  if  Your  Honor  will  recall,  that  Mr.  Grant,  the  vice 
president  who  initiated  that  in  the  summer  of  1953,  initiated 
it  because  he  saw  the  way  things  were  going  and  it  was  cut 
down  on  Mr.  Grant’s  initiative  who  is  vice  president  and 
who  serves  without  salary. 

So  far  as  that  loan  to  the  bank  is  concerned,  the  $200 
that  he  has  to  pay  every  month,  the  bank  began  to  press  him 
on  the  thing  and  he  made  that  assignment  so  that  out  of 
that  salary  he  gets  every  month  $200  goes  first  to  the  bank. 

Mr.  Shapiro  has  talked  about  the  future,  the  vicissitudes 

that  might  take  place  but  Mr.  Osgood  can’t  marry.  He  has 

only  a  limited  divorce  and,  furthermore,  he  certainly  can’t 

take  his  wife  out  of  his  estate  because  the  law  will  alwavs 

• 

take  her  in. 

The  Court  :  No,  you  are  wrong  there.  He  can  cut  her  off. 

Mr.  Wattawa:  Cut  off  his  wife? 

The  Court:  Surely. 

Mr.  Wattawa:  That  is  news  to  me. 
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The  Court:  You  can’t  cut  off  his  children  but  you  can  cut 
off  the  wife. 

Mr.  Wattawa:  You  can  cut  off  the  children  but  not  the 
wife. 

The  Court:  You  can  cut  off  the  children? 

270  Mr.  Wattawa:  Yes,  sir,  but  not  the  wife. 

The  Court:  What  you  are  thinking  of  is  dower, 
aren’t  vou? 

Mr.  Wattawa:  I  am  thinking  of  the  wife’s  right  under 
the  law  in  the  District,  Your  Honor. 

The  Court:  You  can’t  cut  her  off  from  the  dower  but 
this  man  doesn’t  seem  to  have  any  real  property. 

Mr.  Wattawa:  He  can  cut  off  his  children  but  a  man 
can’t  cut  off  his  wife. 

The  Court:  I  grant  you  that.  The  law  is,  generally,  that 
in  a  will  a  man  may  cut  off  anybody  else  he  pleases,  includ¬ 
ing  the  wife,  but  he  may  not  cut  her  out  of  her  dower. 

Mr.  Wattawa:  If  he  cuts  her  off,  she  can  come  in  within 
six  months  and  elect  to  take  under  the  law  as  in  intestacy 
and  she  can  take  one-third. 

So  far  as  his  expenses  are  concerned,  Your  Honor,  that 
list  is  set  forth  in  the  statement  of  the  Domestic  Relations 
Commissioner  and,  of  course,  that  figure  for  entertainment 
and  recreation  is  rather  high  but,  in  Mr.  Osgood’s  condi¬ 
tion,  there  is  a  certain  necessity  for  alcohol  and  I  submit 
that  the  other  figures  are  rather  reasonable.  For  example, 
clothing,  $41 ;  maid  service,  $26 ;  dry  cleaning  and  laundry, 
$15;  medical  expense  and  drugs,  $20.  I  submit  that  those 
figures  are  all  quite  reasonable  and  while  there  should  be 
some  reasonable  allowance  for  the  wife  and  the  child, 

271  Mr.  Osgood  has  to  live,  too,  and,  as  Your  Honor,  has 
stated,  there  is  the  matter  of  the  Internal  Revenue. 

There  also  are  other  bills  here  in  town  of  about  a  thousand 
dollars  in  addition  to  the  items  we  have  already  mentioned. 

I  also  want  to  say,  Your  Honor,  that  Mr.  Osgood  acquired 
quite  a  few  personal  articles  prior  to  his  marriage  and  Mrs. 
Osgood  has  had  the  use  of  those  articles,  many  of  them  of 
sentimental  value  as  set  forth  in  the  list  we  have  put  in  here 
as  an  exhibit. 

The  Court  :  What,  for  instance,  has  sentimental  value  ? 
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Mr.  Wattawa:  Well,  he  has  some  articles  in  addition  to 
those  set  forth. 

The  Court:  What  are  those  articles,  do  you  say,  Mr. 
Wattawa,  that  Mrs.  Osgood  has  that  he  wants  because  of 
sentimental  value? 

Mr.  Wattawa:  He  wants  all  of  those  pieces  that  are  set 
forth  and  then,  in  addition,  there  are  some  personal  me¬ 
mentoes  there. 

The  Court:  Let’s  see  if  you  and  I  have  the  same  list? 
Let ’s  run  this  down.  First  of  all  he  says  she  has  got  three 
lamps  without  shades  that  belong  to  him.  Then  there  are 
three  chests,  size  not  shown;  two  leather  chairs  and  a  bridge 
table;  one  large  green  chair;  one  red  upholstered  chair; 
one  lady’s  dressing  table;  three  pictures,  an  electric 

272  clock ;  one  leather  top  coffee  table ;  one  end  table ;  one 
nest  of  tables;  one  bedroom  chair;  one  large  white 

wall  bracket — a  large  white  wall  bracket — and  china  dogs. 
That  wouldn ’t  be  worth  what,  $5. 

One  old  fashioned  music  box;  one  vacuum  cleaner,  one 
bedroom  chair;  four  ash  trays;  one  cream  and  sugar — I 
suppose  a  set — one  salt  and  pepper;  plates,  plus  cups  and 
saucers  and  various  kitchen  implements;  also  garbage  can. 

Don ’t  tell  me  that  that  had  sentimental  value. 

Mr.  Wattawa:  As  I  told  Your  Honor,  that  list  is  not  in¬ 
clusive. 

The  Court:  I  don’t  see  anything  in  there  that  is 
either  sentimental  or  valuable.  You  have  got  also  mops, 
brooms - 

Mr.  Wattawa:  May  I  put  him  on  the  stand  to  show  the 
other  articles? 

The  Court:  No;  because  we  have  the  problem — married 
to  this  woman.  He  has  got  a  child.  They  have  got  to  live 
somewhere.  Do  you  want  me  to  hit  him  for  extra  money 
so  they  can  go  out  and  buy  furniture  ?  All  the  things  listed 
here  wouldn’t  be  worth  $150. 

Mr.  Wattawa  :  He  tells  me  that  the  things  there  and  these 
pieces  on  this  list  and  also  others  are  worth  between  two 
and  three  thousand  dollars. 

The  Court  :  I  could  scarcely  believe  the  list  I  have 

273  w’ould  be  worth  that. 

Mr.  Wattawa:  At  any  rate,  it  is  his  desire  to  have 
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those  pieces  returned  to  him.  They  belong  to  him  and  were 
acquired  by  him  prior  to  the  marriage.  There  were  other 
articles  acquired  during  the  marriage — he  has  no  desire  to 
take  those — but  he  would  like  to  have  the  articles  acquired 
by  him  prior  to  the  marriage. 

Getting  back  to  the  matter  of  the  income,  it  is  Mr.  Os¬ 
good's  testimony  and  also  Mr.  Steed’s  testimony,  that  the 
income  from  the  Blue  Ridge  Slate  Corporation  is  $6,000  a 
year.  The  income  from  the  trust  fund  is  between  thirteen 
and  fourteen  thousand  a  year  and  only  $300  in  addition  to 
that. 

We  have  set  forth  the  different  items  of  expense  and  we 
have  his  net  income  at  $9,450  and  that  is  at  the  rate  of  $8*20 
a  month,  his  net  income  at  the  present  time. 

The  Court:  What  do  you  think  would  be  a  fair  figure? 

Mr.  Wattawa:  I  suggest  $300. 

The  Court:  I  guess  it  is  a  typical  case  where  the  Court 
will  have  to  resolve  it  in  its  own  best  judgment. 

274  With  regard  to  the  amount  of  money  to  be  paid  as 
permanent  alimony  and  maintenance  for  the  wife  and 
child  the  Court,  first  of  all,  will  not  make  a  separate  award 
and  does  it  for  the  very  practical  reason  that  this  is  a 
limited  divorce  only.  Conditions  may  change.  The  child 
is  quite  young.  There  will  be  a  tax  problem  arise  and  I 
think  the  matter  should  be  settled  as  the  situations  increase, 
vary  or  diminish. 

On  the  part  of  Mrs.  Osgood,  her  testimony  is  that  Mr. 
Osgood  gets  $16,000  a  year  from  a  trust  fund.  His  testi¬ 
mony  is  that  it  is  between  $13,000  and  $14,000.  The  Court 
is  of  the  view  that  that  figure  should  be  about  $14,W)0  a  year 
and  finds  that  as  a  fact. 

Now,  with  regard  to  the  amount  which  he  receives  from 
the  corporation,  of  which  he  is  the  president,  it  is  rather 
noteworthy  that  in  the  several  years  of  this  litigation  after 
they  were  married,  lie  received  $12,000  a  year — $1,000  a 
month.  A  change  did  not  occur  until  a  few  days  before  he 
was  due  to  appear  before  the  Domestic  Relations  Commis¬ 
sioner  when  the  Board  of  Directors,  regardless  of  who  ad¬ 
vanced  it,  passed  a  resolution  reducing  it  from  $12,000  to 
$6,000. 
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In  the  eyes  of  this  Court,  that  looks  like  subterfuge.  This 
company,  while  it  is  apparently  losing  money,  would 

275  appear  to  be  able  to  pay  certainly  better  than  $6,000 
a  year  for  a  $150,000  gross  income,  if  there  is  any 

kind  of  direction  coming  from  its  president,  and  I  am  sure 
that  since  he  controls  two-thirds  of  the  stock,  he  can  adjust 
this  back  and  forth  any  way  he  wants. 

This  question  of  the  assignment  to  the  bank  at  Charlottes¬ 
ville  is  as  old  as  domestic  relations  themselves.  I  notice  it 
did  not  come  into  being  until  the  question  of  this  award 
of  maintenance  and  alimony  to  the  wife  came  in  and  then, 
for  the  first  time,  there  was  the  assignment  of  $200  a  month 
on  an  $11,000  note  at  the  Charlottesville  bank. 

I  don't  know  what  the  future  holds  but  I  can  be  certain 
that  Uncle  Sam  is  not  going  to  stand  on  the  sidelines  too 
long  and  not  get  his.  He  can  look,  if  these  are  genuine 
debts,  to  some  type  of  foreclosure. 

I  have  the  feeling  that  his  income  runs  somewhere  around 
$20,000  a  year.  Both  sides,  both  he  and  his  wife,  have 
padded  these  expenses.  There  is  at  least  $300  or  $400  in 
each  one  of  them.  The  Court  has  the  practical  problem, 
under  the  tax  law,  that  Mrs.  Osgood  is  going  to  pay  these 
taxes. 

The  Court,  under  these  circumstances,  'wall  award  her  the 
same  figure  as  heretofore  given,  $600,  and  when  conditions 
change,  entertain  appropriate  motions. 

What  about  the  question  of  attorneys’  fees? 

•  •••••• 

276  Mr.  Wattawa:  Mr.  Osgood  has  authorized  me  to 
offer  $2,500.  He  has  got  me  to  pay,  too,  you  know. 

**••••• 

277  The  Couet  :  The  Court  will  award  a  fee  of  $3,000. 
Prepare  findings  of  fact  conclusions  of  law  and 

appropriate  judgment. 

*•••••• 
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278  Filed  June  16,  1952,  Harry  M.  Hull,  Clerk 

IX  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  2684-52 

Katharyn  F.  Osgood,  1028  Connecticut  Avenue,  NAY., 
Apartment  1101,  Washington,  D.  C.,  Plaintiff , 

vs. 

Austin  Branch  Osgood,  102S  Connecticut  Avenue,  N.W., 
Apartment  1101,  Washington  D.  C.,  Defendant 

Complaint 

(For  separate  maintenance  or  limited  divorce — wife  and 

child) 

The  Complaint  of  Katharyn  F.  Osgood  respectfully  repre¬ 
sents  to  this  Honorable  Court  as  follows : 

1.  She  is  an  adult  citizen  of  the  United  States  and  resident 
of  the  District  of  Columbia  and  lias  been  such  resident  for 
more  than  two  years  prior  to  the  filing  of  this  complaint. 

2.  That  the  defendant,  Austin  Branch  Osgood,  is  an  adult 
citizen  of  the  United  States  and  claims  to  be  a  resident  of 
the  State  of  Virginia,  but  lives  in  the  District  of  Columbia. 

3.  That  said  plaintiff  and  defendant  were  lawfully  mar¬ 
ried  in  Washington,  D.C.,  August  9,  1949,  and  one  child 
Kevin,  now  2  years  of  age,  was  born  of  said  marriage  on 
May  13,  1950,  and  is  in  plaintiff’s  custody.  Since  said 
marriage,  said  parties  resided  until  November  1949,  at 
Charlottesville,  Virginia  and  since  then  have  lived  in  the 
District  of  Columbia  at  2S00  Woodley  Road,  N.W.,  Wash¬ 
ington,  D.C.  until  December  1950,  when  they  moved  to  the 
present  address  in  said  District. 

4.  That  said  defendant,  during  the  course  of  said  mar¬ 
riage,  has  been  addicted  to  the  excessive  use  of  alcohol  and 
on  many  occasions  has  threatened  the  life  of  said  plaintiff 
and  has  broken  doors  and  furniture  and  on  numerous  oc¬ 
casions  has  locked  plaintiff  and  their  baby  from  their  apart¬ 
ment,  and  said  plaintiff  is  in  fear  of  defendant  by  reason  of 


his  violent  conduct.  Defendant,  by  reason  of  his  excessive 
use  of  alcohol  has  been  under  treatment  for  said 
279  condition  on  numerous  occasions  but  still  persists  in 
his  said  wrongful  conduct.  On  many  occasions  he  has 
disappeared  for  periods  of  time  and  has  continuously  har- 
rassed  and  humiliated  plaintiff  in  the  apartment  house 
where  they  reside  and  other  places. 

5.  Said  defendant,  in  addition  to  paying  the  rental  of  said 
apartment  of  $300.00  per  month,  had  been  providing  plain¬ 
tiff  with  about  $350.00  per  month  for  food  and  incidental 
expenses  connected  with  the  household,  but  he  has  failed  and 
refused,  without  justificatoin  or  excuse  to  maintain  and 
provide  adequately  for  said  wife  and  child  although  he  is 
financiallv  able  to  do  so.  Plaintiff  further  savs  that  the 

*  v 

defendant  has  informed  her  that  he  wants  a  divorce  and  has 
frequently  told  her  to  get  out  with  the  child,  and  has 
threatened  to  cancel  the  lease  where  they  reside  and  have 
her  thrown  out  on  the  street  unless  she  agrees  to  his  terms 
and  agrees  to  accept  $250.00  per  month  for  herself  and 
$100.00  a  month  for  the  child  and  to  obtain  a  divorce. 

6.  That  the  said  defendant  has  practiced  a  systematic 
course  of  cruelty  upon  plaintiff  which  has  impaired  her 
health  and  kept  her  in  a  constant  nervous  condition.  Said 
cruelty  has  manifested  itself  in  physical  assaults  upon  plain¬ 
tiff  as  well  as  mental  torture  and  threats  against  her  life 
and  the  child’s  life.  Defendant  is  an  excessive  drinker  of 
alcoholic  beverages  and  plaintiff  is  in  constant  fear  of 
violence  at  his  hands,  and  has  on  occasions  been  required  to 
seek  police  protection. 

7.  Said  defendant  receives  the  salary  of  $12,000.00  per 
year  and  bonuses  of  approximately  $1200.00  per  year  from 
the  Blue  Ridge  Slate  Corporation,  of  which  he  is  President, 
located  at  Charlottesville,  Virginia.  He  also  receives  an 
income  under  a  trust  fund  established  by  his  grandmother 
in  Boston,  Massachusetts  from  which  he  has  been  receiving 
in  excess  of  $16,000.00  per  year. 

8.  Plaintiff  further  avers  that  defendant  has  other  sources 
of  income,  the  exact  extent  of  which  is  at  present  unknown 
to  her,  and  she  further  says  that  according  to  the  station  in 
life  at  which  they  have  been  living  and  the  fact  that  her 
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only  income  is  derived  solely  from  stock  dividends  of  only 
$1200.00  per  year,  she  reasonably  requires  and  the  defend¬ 
ant  is  able  to  provide  not  less  than  $750.00  per  month  for 
the  separate  maintenance  of  herself  and  child. 

280  W hekefore,  the  premises  considered  plaintiff  prays 

as  follows: 

1.  That  a  subpoena  issue  requiring  the  defendant  to  ap¬ 
pear  and  answer  this  complaint. 

2.  That  said  plaintiff  be  awarded  separate  maintenance, 
pendente  life,  and  permanently  for  the  support  of  herself 
and  child,  and  that  the  temporary  and  permanent  custody  of 
said  child  bo  awarded  to  said  plaintiff. 

3.  That  plaintiff  be  awarded  a  limited  divorce  from  the 
defendant  upon  the  ground  of  cruelty  and  alimony  pendente 
lito  and  permanently  for  the  support  of  herself  and  child. 

4.  That  defendant  be  required  to  account  for  all  property 
interests  in  which  he  has  an  interest. 

5.  That  this  defendant  be  restrained  and  enjoined  from 
molesting  or  threatening  or  otherwise  interfering  with  said 
plaintiff  and  child. 

f>.  That  plaintiff  be  awarded  suit  money,  counsel  fees  and 
costs  and  such  other  and  further  relief  as  the  nature  of  the 
case  may  require  and  to  the  Court  may  seem  just  and 
proper. 

Katharyn  F.  Osgood 

Newmyf.r  &  Bress, 

By  Alvin  L.  Xf.wmyer, 

Attorneys  for  Plaintiff, 

1001  15th  Street,  A7.TF. 

District  of  Columbia,  ss: 

Katharyn  F.  Osgood,  being  first  duly  sworn,  deposes  and 
says  that  she  has  read  the  foregoing  complaint  by  her  sub¬ 
scribed  and  that  the  matters  and  things  therein  set  forth 
as  upon  personal  knowledge  are  true,  and  those  stated  upon 
information  and  belief,  she  believes  to  be  true. 

Katharyn  F.  Osgood. 

Subscribed  and  sworn  to  before  me  this  13th  day  of  June, 
1 952. 

Irene  D.  Stolman, 
Notary  Public,  D.C. 
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281  Filed  August  29,  1952,  Harry  M.  Hull,  Clerk 

Answer 

Comes  now  Austin  Branch  Osgood,  defendant  herein,  and 
makes  Answer  to  the  allegations  of  the  Complaint,  as 
follows : 

1.  Admits  that  plaintiff  is  an  adult,  and  a  citizen  of  the 
United  States.  Neither  admits  nor  denies  that  plaintiff  is 
a  resident  of  the  District  of  Columbia,  and  demands  strict 
proof  thereof. 

2.  Admits;  avers  that  he  is  living  in  said  District  only 
temporarily. 

3.  Admits,  except  the  allegation  that  the  child  Kevan  is 
in  plaintiff’s  custody,  which  defendant  denies,  such  child 
being  in  the  parties’  joint  custody. 

4.  Admits  that  he  has  been  addicted  to  the  use  of  alcohol, 
and  that  at  times  he  drinks  to  excess,  and  avers  that  such 
condition  existed  for  many  years  prior  to  his  marriage  to 
plaintiff,  of  which  fact  plaintiff  had  knowledge  at  the  time. 
Denies  the  other  allegations. 

5.  Admits  that  he  has  been  paying  the  apartment  rental 
of  $300  monthly,  and  in  addition  has  been  providing  plaintiff 
with  about  $350  monthly  for  food  and  incidental  expenses 
for  their  joint  household.  Denies  that  he  has  failed  or  re¬ 
fused  to  support  plaintiff  or  said  minor  child.  Avers  that 
he  has  been  paying  other  and  further  substantial  amounts, 
principally  for  their  meals  in  restaurants,  garage  rental, 
insurance,  and  entertainment  in  and  out  of  their  household, 
in  an  approximate  total  of  $250  monthly.  Admits  having 
offered  $250  a  month  for  the  maintenance  of  plaintiff,  and 
$100  a  month  for  the  maintenance  of  the  child  Kevan,  as 

property  settlement  in  a  separate  maintenance  pro- 

282  ceeding  which  plaintiff  previously  instituted  against 
defendant  and  then  later  dismissed.  Avers  that  he 

never  made  any  request  of  plaintiff  for  divorce,  except  on 
a  few  occasions  when  he  was  under  the  influence  of  alcohol, 
which  requests  he  thereafter  promptly  renounced. 

6.  Admits  that  he  has  been  addicted  to  the  use  of  alcohol, 
and  that  at  times  he  drinks  to  excess;  and  avers  that  such 
condition  existed  for  many  years  prior  to  his  marriage  to 
plaintiff,  of  which  fact  plaintiff  had  knowledge  at  the  time ; 
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and  avers  further  that  any  threats  as  alleged  were  made 
while  lie  was  under  the  influence  of  alcohol,  and  were  not 
seriously  meant  nor  intended.  Denies  the  other  allegations. 

7.  Admits  that  he  now  receives  a  salary,  with  bonuses,  of 
a  total  of  about  $13,200  annually  from  said  Blue  Ridge  Slate 
Corporation,  of  which  he  is  the  President,  but  avers  that 
the  continuation  of  that  salary  is  doubtful,  because  of 
marked  present  decline  in  the  company’s  volume  of  busi¬ 
ness.  Denies  that  he  receives  an  income  in  excess  of  $16,- 
000  annually  from  a  trust  in  Boston,  Massachusetts,  estab¬ 
lished  by  his  grandmother,  and  avers  that  his  income  from 
such  trust  is  about  $12,000  annually,  derived  solely  from 
dividends  from  common  stocks,  and  accordingly  variable. 

$.  Denies  that  he  has  any  other  sources  of  income,  and 
denies  that  plaintiff  reasonably  requires  not  less  than  $750 
monthly  for  the  maintenance  of  herself  and  child,  and  denies 
that  he  is  able  to  provide  maintenance  in  that  or  any  similar 
amount. 

Wherefore,  in  view  of  the  foregoing,  and  as  defendant 
has  not  failed  or  refused  to  maintain  plaintiff  and  minor 
child,  defendant  prays  that  plaintiff’s  Complaint  be  dis¬ 
missed. 

Austin  Branch  Osgood 

John  Wattawa, 

1317  F  Street ,  N.  W., 

Washington  4 ,  D.  C., 

Attorney  for  Defendant. 

2S3  District  of  Columbia,  ss: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  says  that  he  has  read  the  foregoing  Answer  by 
him  subscribed,  and  is  familiar  with  its  contents,  and  that 
the  statements  therein  contained  are  true  and  correct,  to  the 
best  of  his  knowledge,  information,  and  belief. 

Austin  Branch  Osgood 

Subscribed  and  sworn  to  before  me  this  29th  day  of 
August,  1952. 

Maurice  Love, 

Notary  Public  in  and  for 
said  District  of  Columbia. 

My  commission  expires  July  15,  1956. 

•  •••••• 
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Filed  Aug.  29, 1952,  Harry  M.  Hull,  Clerk 

Affidavit 
District  of  Columbia,  ss: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  says : 

That  lie  is  defendant  in  the  above-entitled  action;  that 
his  present  annual  income  consists  of  $13,200  received  from 
the  Blue  Ridge  Slate  Corporation,  Charlottesville,  Virginia, 
and  that  he  also  receives  at  present  about  $12,000  annually 
from  a  trust  fund  in  Massachusetts,  entirely  comprised  of 
common  stocks,  or  a  present  total  annual  income  of  about 
$25,200;  that  he  has  no  other  sources  of  income;  that  said 
$25,200  is  gross  and  before  Federal  and  Virginia  State  In¬ 
come  Taxes,  which  affiant  estimates  as  totalling  around  $10,- 
000,  leaving  about  $1 5,200  as  the  annual  net  to  him,  or  about 
$1,300  monthly. 

That  at  present  affiant  is  voluntarily  making  the  follow¬ 
ing  disbursements  for  the  maintenance  of  plaintiff  and 
minor  child:  Rental  for  the  apartment  at  1028  Connecticut 
Avenue,  X.W.,  occupied  by  plaintiff  and  child,  $300;  for 
food  and  incidental  household  expenses  for  plaintiff  and 
child,  $300;  nursemaid  for  the  child,  $180;  doctors’  services 
for  wife  and  child,  $50;  meals  in  restaurants  for  plaintiff, 
and  for  her  personal  incidental  expenses,  $150;  garage 
rental  for  plaintiff’s  automobile,  $22.50;  telephone  $30; 
charge  accounts  in  stores,  $50;  premiums  on  insurance  on 
affiant’s  life,  with  plaintiff  and  child  as  beneficiaries,  $50; 

gifts  to  plaintiff,  $50.  Total,  $1,182.50. 

285  That  previously,  affiant  also  benefitted  from  the 
above  payments  for  rent  for  said  apartment,  and  for 
food  and  incidental  household  expenses,  but  as  he  and  plain¬ 
tiff  are  now  living  separate  and  apart,  he  has  in  addition  to 
the  above  itemized  expenses,  the  expense  of  his  own  personal 
upkeep  and  maintenance,  in  a  substantial,  but  as  yet  unde¬ 
termined,  amount. 

That  as  will  be  seen  from  all  of  the  above,  affiant’s  per¬ 
sonal  disbursements  for  the  maintenance  of  plaintiff  and 
child  are  excessive,  and  at  a  rate  whollv  unwarranted  bv  his 
income ;  that  he  is  not  only  unable  to  save  anything  from  his 
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income,  but  in  addition  has  been  unable  to  meet  personal 
obligations,  including  Federal  Income  Taxes,  being  in  ar¬ 
rears  on  the  latter  by  several  thousand  dollars. 

Austin  Branch  Osgood 

Subscribed  and  sworn  to  before  me  this  29th  day  of 
August,  1952. 

Maurice  Love, 

Notary  Public  in  and  for 
said  District  of  Columbia. 

My  commission  expires  July  15,  1956. 

#••••** 


286  Filed  Xov.  7,  1952,  Harry  M.  Hull,  Clerk 

Affidavit 

District  of  Columbia,  ss: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

That  he  is  the  defendant  in  the  above-entitled  action,  and 
has  read  the  Report  of  the  Domestic  Relations  Commis¬ 
sioner,  filed  herein  on  October  31,  1952; 

That  plaintiff  and  the  minor  child  Kevan  are  now  occupy¬ 
ing  the  apartment  at  1028  Connecticut  Avenue,  X.W.,  Wash¬ 
ington,  D.C.,  while  affiant  is  now  residing  at  2812  Connecti¬ 
cut  Avenue,  X.W.,  Washington,  D.C. ;  that  the  rental  on 
said  apartment  at  1028  Connecticut  Avenue,  X.W.,  is  $300.00 
monthly;  that  said  apartment  has  been  under  lease  for 
about  the  past  two  years,  and  was  occupied  jointly  by  the 
parties  prior  to  their  separation  in  July  1952;  that  the  lease 
on  said  apartment  expires  on  Xovember  19  next; 

That  affiant  did  not  express  to  the  Domestic  Relations 
Commissioner  his  consent  to  temporary  alimony  of  $600.00 
monthly  as  indicated  in  aforesaid  Report;  that  what  affiant 
stated  was  that  he  would  be  willing  to  continue  to  pay  the 
rent  of  $300.00  monthly  on  said  apartment  at  1028  Connecti¬ 
cut  Avenue,  X.W.  until  said  lease  expiration  on  Xovember 
19  next,  so  that  plaintiff  and  said  child  could  continue  to 
live  there  until  then,  and  that  he  would  in  addition  give 
to  plaintiff  directly  the  sum  of  $300.00  monthly  for  ex- 


penses;  that  after  said  lease  expiration  date,  he  would 
2S7  t lien  be  willing  to  pay  temporary  alimony  at  the  rate 
of  $500.00  monthly  for  the  full  maintenance  and  sup¬ 
port  of  plaintiff  and  said  minor  child,  inclusive  of  rental 
expense  for  living  quarters  for  herself  and  child; 

That  the  recommendation  of  the  Domestic  Relations  Com¬ 
missioner  for  $600.00  monthly  would  require  ailiant  to  pay 
out  practically  one-half  of  his  reported  net  income  of  $1,- 
266.66,  which  affiant  considers  as  not  wholly  necessary  for 
the  needs  of  plaintiff  and  said  minor  child;  that  because 
of  interest  payments  on  outstanding  debts  which  affiant  is 
currently  required  to  make,  in  addition  to  meeting  the  other 
obligations,  affiant’s  actual  monthly  net  income  is  appre¬ 
ciably  less  than  the  $1,266.66  indicated  in  aforesaid  Report; 

That  the  Report  of  the  Domestic  Relations  Commissioner 
fails  to  take  into  account  the  fact  that  affiant  will  also  be 
required  to  pay  counsel  fees  herein,  for  both  parties. 

Austin  Branch  Osgood 

Subscribed  and  sworn  to  before  me  this  sixth  day  of  No- 

* 

vember,  1952. 

Maurice  Live, 

Notary  Public  in  and  for 
said  District  of  Columbia. 

My  commission  expires  July  15,  1956. 


Filed  June  10, 1953,  Harry  H.  Hull,  Clerk 


Affidavit 


District  of  Columbia,  ss: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  savs: 

I 

That  he  is  the  defendant  herein; 

That  the  maintenance  provisions  in  said  Order  of  Novem¬ 
ber  21,  1952,  which  was  a  consent  Order,  are  unduly  harsh 
and  oppressive,  and  beyond  defendant’s  ability  and  means, 
and  in  excess  of  plaintiff’s  requirements; 
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II 

That  the  maintenance  payments  made  by  defendant  under 
said  Order  of  November  21,  1952  are  not  tax  deductible  to 
him,  as  no  final  Order  has  been  entered  herein;  that  accord¬ 
ingly  plaintiff  has  received,  and  is  receiving,  such  payments 
wholly  tax  free; 

That  by  her  own  admission,  plaintiff  has  an  independent 
income  of  $100  monthly,  derived  from  securities  owned  by 
her; 

That  defendant  believes  that  plaintiff’s  present  apart¬ 
ment  rental  for  herself  and  child  does  not  exceed  $150 
monthlv. 

III 

That  when  defendant  consented  to  the  entry  of  said  Order 
of  November  21,  1952,  for  custody  and  maintenance,  pen¬ 
dente  lite,  he  did  so  improvidentlv,  and  by  way  of  offering 
appeasement  to  plaintiff,  in  the  hope  that  their  marital  diffi¬ 
culties  would  be  settled  amicably;  that  a  friendly  adjust¬ 
ment  did  seem  likelv  at  the  time;  that  defendant  assumed 
that  if  the  same  did  not  in  fact  occur,  then  there  would  be  an 
early  trial  herein,  so  that  in  any  event  the  maintenance 
291  pendente  lite,  to  which  he  consented,  would  be  of  short 
duration;  that  the  adjustment  did  not  thereafter 
occur,  nor  has  trial  taken  place,  and  now  appears  deferred 
until  Fall:  that  defendant’s  financial  condition  did  not  then, 
and  does  not  now,  permit  him  to  pay  such  high  alimony,  or 
anv  amount  near  it. 

IV 

That  defendant  is  the  President  of  the  Blue  Ridge  Slate 
Corporation,  Charlottesville,  Virginia,  with  annual  salary 
of  $12,000;  that  about  $2,000  is  deducted  therefrom  in  ad¬ 
vance,  for  withholding  tax,  leaving  defendant  only  about 
$10,000  after  such  tax; 

That,  on  one  account,  defendant  owes  $11,000  to  the  Peo¬ 
ples  National  Bank,  Charlottesville,  Virginia,  borrowed  by 
him  a  few  years  ago  to  cover  losses  which  had  been  incurred 
by  him  in  the  operation  of  a  farm  near  Charlottesville, 
which  was  finally  sold  by  him  in  1950 ;  that  in  order  to  repay 
that  loan,  defendant  has  assigned  $200  monthly  of  his  salary 
from  said  Corporation,  to  said  Bank,  which  procedure  will 
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effectuate  repayment  of  such  indebtedness  in  about  the  next 
five  years; 

That  accordingly  defendant  now  receives  only  about  $7,- 
600  annually  from  said  Corporation  for  his  services,  after 
deduction  for  said  withholding  tax,  and  after  deduction  of 
$200  monthly  for  repayment  to  said  Bank;  that  the  salaries 
of  all  officials  of  said  Blue  Ridge  Slate  Corporation  are  due 
to  be  cut  drastically  shortly,  because  the  Corporation’s 
business  is  now  running  about  40  per  cent  less  than  last 
year; 

That  defendant  also  receives  about  $13,000  annually  from 
a  trust  in  Boston,  Massachusetts,  established  by  his  grand¬ 
mother  ; 

That  defendant  has  no  other  sources  of  income. 

V 

That  defendant  estimates  that  his  annual  Federal  In¬ 
come,  and  Virginia  State,  tax  liabilities  on  the  above  total 
income,  in  addition  to  said  withholding  tax,  and  exclusive 
of  the  same,  total  about  $S,000;  that  accordingly  defendant’s 
actual  annual  net  income,  after  taxes,  and  after  application 
of  the  above  assignment,  is  about  $12,600  ($7,600  plus  $13,- 
000,  less  $S,000),  or  about  $1,030  monthly,  of  which  $700 
maintenance  is  66%  per  cent,  and  $350  maintenance  is  33% 
per  cent. 

292  VI 

That  during  the  past  six  months,  defendant  has  had  to 
pay  $1,200  arrears  on  his  1951  Federal  Income  tax;  that  he 
still  owes  about  $5,000  on  his  1952  Federal  Income  taxes, 
and  about  $2,500  on  his  1953  Federal  Income  taxes. 

VII 

That  defendant  also  owes  about  $20,000  to  the  State  Street 
Trust  Company,  Boston,  Massachusetts,  borrowed  by  him 
in  1946  in  connection  with  the  purchase  by  him  of  afore¬ 
mentioned  farm  near  Charlottesville,  Virginia; 

That  in  addition  to  his  aforementioned  indebtedness  of 
$11,000  to  said  Peoples  National  Bank,  Charlottesville,  Vir¬ 
ginia,  and  exclusive  of  the  same,  defendant  also  owes  that 
Bank  $6,500  borrowed  by  him  in  194S  for  use  in  the  operation 
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of  said  farm,  payment  of  which  is  now  being  demanded; 
that  accordingly  defendant’s  total  present  indebtedness  to 
said  Bank  is  $17,500; 

That  defendant  also  owes  about  $2,000  in  Washington, 
D.C.,  for  doctors’  bills  and  other  accounts  partly  incurred 
for  plaintiff  and  himself  while  they  were  still  living  together ; 

That  defendant  is  also  wholly  indebted  to  his  attorney  of 

•>  i 

record  herein,  for  services  rendered  by  him  herein  during 
the  past  full  year; 

That  defendant  will  presumably  also  be  expected  to  pay 
in  whole  or  in  part  for  the  services  rendered  to  plaintiff  by 
her  own  attorneys  herein. 


VIII 

That,  as  will  be  seen  from  the  foregoing,  the  maintenance 
provisions  in  said  Order  of  November  21,  1952  are  harsh 
and  oppressive,  and  wholly  beyond  defendant’s  ability  and 
means,  and  in  excess  of  plaintiff’s  requirements; 

That  therefore,  defendant  requests  that  said  Order  be 
modified,  by  reducing  the  monthly  maintenance  from  the 
exorbitant  figure  of  $700  to  the  more  reasonable  amount  of 
$350,  which  constitutes  about  33Mj  of  his  actual  net  income; 
that  such  latter  amount  is  fully  adequate  for  the  needs  of 
plaintiff  and  minor  child,  the  plaintiff  having  in  addition, 
as  stated  above,  an  independent  income  of  $100 
293  monthly,  derived  from  securities  owned  by  her. 

Austin  Branch  Osgood 

Subscribed  and  s'worn  to  before  me  this  9th  dav  of  June, 
1953. 

Maurice  Live, 

Notary  Public  in  cmd  for 
said  District  of  Columbia. 

My  commission  expires  July  15, 1956. 

•  *••••• 

304  Filed  Nov.  20,  1953,  Harry  M.  Hull,  Clerk 

Motion  to  Enjoin  Defendant  Pendente  Lite 

Now  comes  the  plaintiff,  Katharyn  F.  Osgood,  by  and 
through  her  attorneys  and  moves  this  Honorable  Court  to 
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enjoin  the  defendant,  Austin  Branch  Osgood,  pendente  lite 
from  prosecuting,  furthering,  or  proceeding  with  the  suit 
for  annulment  of  marriage  between  the  parties  hereto  filed 
in  the  Circuit  Court  of  Arlington  County,  Virginia  on  No¬ 
vember  9,  1953,  a  copy  of  which  said  suit  is  attached  hereto 
as  an  exhibit  hereof.  For  grounds  for  this  motion  plaintiff 
refers  to  the  record  herein  and  the  statement  of  points  and 
authorities  attached  hereto. 

Lewis  H.  Shapiro, 

Whitford  \V.  Cheston, 
Attorneys  for  Plaintiff, 
201-205  Tower  Bldg.,  Washington,  D.  C. 


******** 


307  Suit  to  Annul  Marriage 

NOW  COMES  the  Complainant  in  the  above  entitled 
cause  and  alleges  as  follows : 

1.  This  suit  to  annul  an  alleged  marriage  is  filed  pursu¬ 
ant  to  Title  20,  Section  89  of  the  Code  of  Virginia,  and 
Title  20,  Section  43  of  the  Code  of  Virginia,  on  the  ground 
that  at  the  time  of  the  alleged  marriage  between  the  Com¬ 
plainant  and  the  Defendant,  to-wit,  August  9,  1949,  the 
Complainant  had  a  wife  then  living.  The  Defendant,  Kath- 
aryn  Fuqua  Osgood,  is  a  nonresident  of  Virginia,  residing 
at  3900  16th  Street,  N.W.,  Washington,  D.  C.  (Apt.  310) ; 
the  Complainant  is  domiciled  in  Virginia  and  resides  at 
Apartment  500,  The  Virginian,  at  1500  Arlington  Boule¬ 
vard,  Arlington,  Virginia. 

2.  That  the  Complainant’s  alleged  marriage  to  Katliaryn 
Fuqua  Osgood,  on  August  9,  1949,  in  Washington,  D.  C., 
was  null  and  void,  under  Title  20,  Section  43  of  the  Code  of 
Virginia,  as  the  Complainant,  Austin  Branch  Osgood,  was 
on  August  9,  1949,  still  lawfully  married  to  Nancy  Hancock 
Osgood.  That  Austin  Branch  Osgood  lawfully  married 
Nancy  Hancock  Osgood  on  17  Julv  1946  in  Albemarle 
County,  Virginia.  Attached  hereto  and  made  a  part  hereof 
is  a  certified  copy  of  said  marriage  certificate. 

3.  That  one  child  was  born  of  the  alleged  marriage  be- 
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tween  Austin  Branch  Osgood  and  the  said  Katharyn  Fuqua 
Osgood,  to-wit,  Kavan  Draper  Osgood,  who  was  born  May 
13, 1950;  the  said  child  is  legitimate  under  the  provisions  of 
Title  64,  Section  7,  of  the  Code  of  Virginia;  that 
30S  Austin  Branch  Osgood  desires  to  make  proper  pro¬ 
vision  for  the  support,  maintenance,  welfare  and  edu¬ 
cation  of  the  said  infant. 

4.  That  on  or  about  the  26th  day  of  October  1948,  the 
Complainant’s  wife,  Xancy  Hancock  Osgood,  instituted  di¬ 
vorce  proceedings  in  the  Circuit  Court  of  Albemarle  County, 
Virginia;  that  the  said  Nancy  Hancock  Osgood  and  your 
Complainant  were  bona  tide  residents  of  and  domiciled  in 
Albemarle  County,  Virginia,  having  resided  at  and  main¬ 
tained  their  domicile  at  Carter  Ridge  Farm  in  Albemarle 
Countv,  Virginia  since  their  marriage  on  17  Julv  1946; 
that  Austin  Branch  Osgood  appeared  in  said  preceeding 
and  tiled  Answer;  that  on  the  12th  day  of  November  1948, 
the  Circuit  Court  of  Albemarle  County,  Virginia,  entered  a 
limited  decree  (a  mensa  et  tlioro)  granting  a  divorce  to 
Xancy  Hancock  Osgood;  Attached  hereto  and  made  a  part 
hereof  is  a  certified  copy  of  said  decree;  that  on  the  30th 
day  of  May,  1951,  the  said  Circuit  Court  of  Albemarle 
County,  Virginia,  entered  a  final  decree  (a  vinculo  matri¬ 
monii)  in  the  aforesaid  proceeding,  granting  the  said  Nancy 
Hancock  Osgood  an  absolute  divorce  from  Austin  Branch 
Osgood  on  the  ground  of  desertion,  and  providing  that 
neither  party  should  marry  within  four  months  from  the 
date  of  the  entry  of  the  decree,  to-wit,  May  30,  1951;  at¬ 
tached  hereto  and  made  a  part  hereof  is  a  certified  copy  of 
said  final  decree. 

5.  That  the  said  Nancy  Hancock  Osgood  and  Austin 
Branch  Osgood  were  bona  fide  residents  of  and  domiciled 
in  Albemarle  County,  Virginia,  and  the  said  Circuit  Court 
of  Albemarle  County,  Virginia,  had  exclusive  jurisdiction 
to  determine  the  marital  status  of  the  said  parties. 

6.  That  after  the  institution  of  divorce  proceedings  in  Al¬ 
bemarle  County,  Virginia,  by  the  said  Nancy  Hancock  Os¬ 
good,  as  set  forth  above  and  after  the  entry  of  the  limited 
decree  of  the  said  Circuit  Court  of  Albemarle  County,  but 
prior  to  the  entry  of  a  final  decree  of  divorce  by  the  Cir- 
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cuit  Court  of  Albemarle  County,  the  said  Austin 

309  Branch  Osgood  instituted  divorce  proceedings  in  the 
Tenth  Judicial  Circuit  of  Florida  for  Polk  County, 

on  or  about  2  May  1949;  that  Austin  Branch  Osgood  has 
not  been  and  never  has  been  a  bona  fide  resident  of  or  domi¬ 
ciled  in  the  State  of  Florida  or  a  bona  fide  resident  of  or 
domiciled  in  Polk  County,  Florida;  that  the  Defendant, 
Katharyn  Fuqua  Osgood,  well  knew  that  Austin  Branch  Os¬ 
good  was  not  a  resident  of  or  domiciled  in  Florida  or  in 
Polk  County,  Florida,  for  the  purpose  of  said  proceeding; 
that  his  marital  status  was  subject  solely  to  the  determina¬ 
tion  of  the  Circuit  Court  of  Albemarle  County,  Virginia,  of 
which  he  was  a  resident  and  in  which  he  was  domiciled; 
that  on  3  June  1949  a  purported  Decree  of  absolute  divorce 
was  entered  in  the  aforesaid  proceeding;  that  said  Decree 
was  null  and  void;  that  Katharyn  Fuqua  Osgood  knew  that 
said  Florida  Decree  was  null  and  void  and  suggested  to  your 
Complainant  on  numerous  occasions  that  they  have  a 
further  marriage  ceremony,  after  the  Virginia  Decree  be¬ 
came  final. 

7.  That  Austin  Branch  Osgood,  on  August  9, 1949,  the  time 
of  the  alleged  marriage  to  Katharyn  Fuqua  Osgood,  resided 
at  Carter  Ridge  Farm  in  Albemarle  County,  Virginia,  and 
was  domiciled  in  Albemarle  County,  Virginia;  that  Albe¬ 
marle  County,  Virginia  had  been  his  residence  and  domicile 
since  1942 ;  that  the  Complainant  maintained  a  residence  and 
domicile  in  Albemarle  County,  Virginia,  until  June  of  1950, 
at  which  time  he  moved  his  domicile  and  residence  to  1914 
Lewis  Mountain  Road,  in  the  City  of  Charlottesville,  Vir¬ 
ginia,  which  he  maintained  as  a  residence  and  domicile  until 
September  1950;  that  subsequent  to  that  time,  his  domicile 
and  residence  was  726  Cargil  Lane,  Charlottesville,  Vir¬ 
ginia,  the  residence  and  home  of  James  R.  Steed,  Secretary 
of  Blue  Ridge  Slate  Corporation,  a  Virginia  corporation, 
having  its  principal  office  at  Charlottesville,  Virginia,  your 
Complainant  being  President  and  principal  stockholder  of 
said  Corporation ;  that  a  room  was  maintained  at  this  ad¬ 
dress  at  all  times  for  the  use  of  your  Complainant;  that  he 
has  lived  there  on  numerous  occasions  and  Katharyn 

310  Fuqua  Osgood  has  also  stayed  there  with  him;  that 
during  this  period  fhe  Complainant  retained  and  still 
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retains  his  memberships  in  the  Farmington  Country  Club 
and  the  Keswick  Country  Club,  and  stayed  at  both  clubs 
on  numerous  occasions:  that  in  addition,  your  Complainant 
during  this  period  maintained,  and  still  maintains  a  mailing 
address  at  P.O.  Box  320,  Charlottesville,  Virginia,  and 
also  his  office  address  at  410  East  Fefferson  Street,  Char¬ 
lottesville,  Virginia;  that  on  or  about  June  11,  1953,  your 
Complainant  moved  his  residence  from  Charlottesville,  to 
Apartment  500,  The  Virginian,  at  1500  Arlington  Boule¬ 
vard,  Arlington,  Virginia. 

S.  That  the  Complainant’s  only  earned  income,  which  is 
a  substantial  portion  of  his  total  income  is  derived  from 
Virginia  sources,  namely,  said  Blue  Bidge  Slate  Corpora¬ 
tion,  and  that  your  Complainant  is  required  and  does  devote 
his  personal  attention  to  the  operation  of  this  business 
which  requires  his  presence  in  Virginia;  that  your  Com¬ 
plainant  paid  Federal  and  State  income  taxes,  personal 
property  taxes  and  poll  taxes  in  Virginia  during  all  this 
period,  and  still  pays  such  taxes  in  Virginia,  and  does  not 
pay  these  taxes  in  any  other  jurisdiction;  that  the  Com¬ 
plainant  has  voted  in  Virginia  as  a  citizen  and  resident 
thereof  since  1942  and  has  not  voted  elsewhere  since 
1942. 

9.  Wherefore  your  Complainant  petitions  this  Honor¬ 
able  Court  to  set  aside  the  said  alleged  marriage  between 
the  Complainant,  Austin  Branch  Osgood,  and  the  Defend¬ 
ant,  Katharyn  Fuqua  Osgood,  as  null  and  void. 

And  your  Complainant  prays  for  such  other  and  further 
relief  as  may  seem  meet,  and  will  ever  pray,  etc, 

(S.)  Austin  Branch  Osgood. 

Clarke,  Richard,  Mon  cure  &  Whitehead, 

106  North  Fairfax  Street, 

Alexandria,  Virginia. 

By:  (S.)  Wm.  A.  Moncure. 

•  •••••• 
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Filed  Nov.  25, 1953,  Harry  M.  Hull,  Clerk 
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Affidavit 

District  of  Columbia,  ss: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

That  he  is  the  defendant  in  the  above-entitled  action; 

That  he  was  born  in  Massachusetts  in  1911,  and  educated 
in  New  England;  that  in  1942  he  moved  to  Charlottesville, 
Virginia,  having  acquired  business  interests  there  which 
needed  his  attention;  that  he  has  maintained  his  residence 
and  domicile  in  Virginia  continuously  since  1942 ; 

That  in  1946  he  was  married  in  Virginia  to  Nancy  Han¬ 
cock  Osgood ;  that  they  thereafter  lived  together  as  husband 
and  wife  at  Carter  Ridge  Farm  in  Albemarle  County,  Vir¬ 
ginia,  until  middle  1948  when  they  separated;  that  there¬ 
after  and  in  October  1948,  said  Nancy  Hancock  Osgood  in¬ 
stituted  proceedings  for  limited  divorce  in  the  Circuit  Court 
of  said  Albemarle  County,  affiant  being  personally  served, 
and  filing  Answer;  that  in  November  1948,  said  Court 
granted  a  decree  of  limited  divorce,  which  in  May  1951,  on 
the  motion  of  said  Nancy  Hancock  Osgood,  -was  enlarged  by 
it  into  a  decree  of  absolute  divorce ; 

That  affiant  continued  to  maintain  residence  and  domicle 
in  said  Albemarle  County  until  June  1950,  when  he  changed 
the  same  to  1914  Lewis  Mountain  Road,  said  Charlottes¬ 
ville,  retaining  the  same  there  until  September  1950;  that 
thereafter  and  until  June  11,  1953,  affiant  had  his  residence 
and  domicile  at  726  Cargill  Lane,  said  Charlottesville,  where 
quarters  were  maintained  for  his  use  at  all  times,  and  are 
still  so  maintained;  that  on  June  11,  1953,  affiant  took 
additional  quarters  at  1500  Arlington  Boulevard,  Arlington, 
Virgina,  where  he  has  since  lived,  and  still  lives,  when  not 
at  said  726  Cargill  Lane; 

313  That  affiant  is  the  President,  and  principal  stock¬ 
holder,  of  the  Blue  Ridge  Slate  Corporation,  a  Vir¬ 
ginia  corporation  having  its  principal  office  and  place  of 
business  in  said  Charlottesville,  and  he  has  been  President, 
and  such  stockholder,  continuously  since  1940 ;  that  his  only 
earned  income,  which  is  a  substantial  portion  of  his  total  in¬ 
come,  has  been  derived  from  Virginia  sources,  namely,  from 
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said  Slate  Corporation;  that  affiant  has  been,  and  is  still, 
obliged  to  devote  personal  attention  to  the  operation  of  its 
business,  which  requires  his  continuing  personal  presence 
in  Virginia; 

That  affiant  paid  Federal  and  State  income  taxes,  and 
personal  property  and  poll  taxes,  in  Virginia  continuously 
since  1942,  and  still  pays  such  taxes  in  Virginia,  and  has  not 
paid,  and  does  not  pay,  these  taxes  in  any  other  jurisdiction ; 
that  he  has  voted  in  Virginia  as  a  citizen  and  resident 
thereof  since  1942,  and  has  not  voted  elsewhere  since  1942; 

That  continuously  since  1942  affiant  has  maintained  mail¬ 
ing  address  at  Post  Office  Box  320,  at  said  Charlottesville, 
and  also  has  had  offices  in  said  Citv  at  various  addresses 
thereof;  that  continuously  since  1942,  affiant  has  had  list¬ 
ing  in  the  telephone  and  city  directories  at  said  Charlottes¬ 
ville,  and  accounts  in  banks  there;  that  since  1940  affiant 
has  been  a  member  of  the  Farmington  Countrv  Club,  and 
since  its  organization  in  1948,  of  the  Keswick  Country  Club, 
both  at  said  Charlottesville; 

That  immediately  following  the  ceremony  of  marriage  in 
August  1949,  between  affiant  and  plaintiff,  they  cohabited  as 
husband  and  wife,  and  established  their  matrimonial  domi¬ 
cile,  at  said  1914  Lewis  Mountain  Road,  said  Charlottes¬ 
ville,  the  same  being  maintained  by  them  as  such  matri¬ 
monial  domicile  until  September  1950,  when  plaintiff  left 
for  Washington,  D.  C.,  and  refused  to  return; 

That  in  applying  to  the  authorities  at  Richmond,  Vir¬ 
ginia,  for  Virginia  State  automobile  license  plate  in  1950, 
plaintiff  gave  her  address  as  1914  Lewis  Mountain  Road  at 
said  Charlottesville;  for  such  plate  in  1951  at  the  same 
address,  for  such  plate  in  1952  as  Box  320,  said  Charlottes¬ 
ville,  and  for  such  plate  in  1953  as  1716  Abington  Drive, 
Alexandria,  Virginia. 

Austin  Branch  Osgood. 


314  Subscribed  and  sworn  to  before  me  this  25th  day  of 
November,  1953. 

Maurice  Love, 

Notary  Public  in  and  for  said  District  of  Columbia. 
My  Commission  Expires  July  15,  1956. 


315  Filed  Dec.  8,  1953,  Harry  M.  Hull,  Clerk 
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Affidavit 

District  of  Columbia,  ss: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  says : 

That  he  is  the  defendant  in  the  above-entitled  action ;  that, 
en  route  from  Charlottesville,  Virginia,  he  left  Washington, 
D.  C.  on  February  15,  1949,  by  air,  for  Tampa,  Florida, 
arriving  there  the  same  day;  that  on  the  following  day,  to 
wit,  February  16,  1949,  he  called  at  the  office  of  a  firm  of 
attorneys  at  Lakeland,  Polk  County,  Florida,  and  retained 
them  to  handle  proceedings  on  his  behalf  in  Florida  for 
an  absolute  divorce  from  Nancy  Hancock  Osgood,  his  wife; 

That  in  connection  with  ensuing  preparations,  he  was 
presented  while  at  that  office  with  several  blank  sheets  of 
legal-sized  paper,  and  requested  to  sign  his  name  on  each 
at  places  indicated;  that  when  he  objected  to  such  course, 
without  knowing  the  future  content  of  such  sheets,  he  was 
asked  pointedly  whether  he  wanted  a  divorce  or  not,  where¬ 
upon  he  signed,  returning  the  executed  blank  sheets;  that 
he  was  then  informed  that  his  presence  in  Florida  would 
not  be  needed  further,  and  that  he  could  return  to  said 
Charlottesville ; 

That,  relying  upon  such  advices,  defendant  left  Florida 
the  following  day,  to  wit,  February  17,  1949,  and  returned 
to  said  Charlottesville;  that  he  never  again  re-entered 
Florida  at  any  time  during  1949;  that  he  has  never  at  any 
time  appeared  before  a  Special  Master  or  in  a  Court  in 
Florida;  that  he  vras  never  in  Florida  at  any  time  prior 
to  said  February  15,  1949,  except  for  about  ten  days’  vaca¬ 
tion  in  1942;  that  he  signed  nothing  in  said  proceeding  ex¬ 
cept  said  sheets ; 

That  during  the  period  February  17,  1949  through  June 
1949,  defendant  came  almost  every  weekend  from  said 
Charlottesville  to  Washington,  D.  C.,  to  visit  plaintiff, 
registering  at  the  Shoreham  Hotel,  Washington,  D.  C., 
where  plaintiff  resided,  with  her  mother;  that  in  May 
1949,  plaintiff  visited  defendant  at  said  Charlottes- 
316  ville,  registering  at  the  Keswick  Country  Club  there ; 

That  said  Nancy  Hancock  Osgood,  named  as  de- 
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fendant  in  aforementioned  divorce  proceedings  in  Florida 
in  1949,  contested  the  Florida  residence  of  the  plaintiff 
therein,  in  her  Answer;  that  despite  the  purported  decree 
of  absolute  divorce  entered  in  said  proceedings  on  .Tune  2, 
1949,  she,  thereafter,  and  in  May  1951,  took  steps  to,  and 
did,  procure  a  decree  of  absolute  divorce  from  affiant  (Aus¬ 
tin  Branch  Osgood)  in  the  Circuit  Court  of  Albemarle 
County,  Virginia. 

Austin  Branch  Osgood. 


Subscribed  and  sworn  to  before  me  this  seventh  dav  of 

* 

December,  1953. 


Maurice  Love, 

Notary  Public  in  and  for  said  District  of  Columbia. 


My  Commission  Expires  July  15, 1956. 


317  Filed  Dec.  8,  1953,  Harry  M.  Hull,  Clerk 


Affidavit 

I,  William  A.  Moncure,  a  partner  in  the  law  firm  of  Clarke, 
Bichard,  Moncure  &  Whitehead,  maintaining  an  office  at 
106  Xorth  Fairfax  Street,  Alexandria,  Virginia,  am  the 
attorney  who  has  filed  a  suit  to  annul  marriage  on  behalf 
of  Austin  Branch  Osgood,  Complainant  against  Katharyn 
Fuqua  Osgood,  Defendant,  in  the  Circuit  Court  of  Arling¬ 
ton  County,  Virginia,  in  Chancery  No.  6905.  This  suit  is 
based  upon  Title  20,  Sections  43  and  89  of  the  Code  of  Vir¬ 
ginia,  on  the  ground  that  the  alleged  marriage  to  Katharyn 
Fuqua  Osgood,  on  August  9, 1949,  in  Washington,  D.  C.,  was 
null  and  void  under  Title  20,  Section  43  of  the  Code  of  Vir¬ 
ginia,  as  Austin  Branch  Osgood  was  on  that  date  still  law¬ 
fully  married  to  Nancy  Hancock  Osgood;  that  the  said 
Austin  Branch  Osgood  has  been  a  bona  fide  resident  of  and 
domiciled  in  the  State  of  Virginia  since  1942;  that  Austin 
Branch  Osgood  has  paid  his  Federal  and  Virginia  income 
Taxes  in  the  State  of  Virginia  and  in  no  other  place  during 
this  period;  that  Austin  Branch  Osgood  has  never  been  a 
bona  fide  resident  of  and  domiciled  in  Florida  or  in  Polk 
County,  Florida;  that  the  State  of  Virginia  had  the  ex- 
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elusive  jurisdiction  to  determine  the  marital  status  of  Aus¬ 
tin  Branch  Osgood  at  the  time  the  alleged  Florida  divorce 
was  obtained,  on  3  June  1949;  "Williams  v.  North  Carolina, 
(Supreme  Court  of  the  United  States  1945)  65  S.  Ct.  1092; 
that  in  Heflinger  v.  Heflinger,  136  Va.  289 — 118  S.  E.  316, 
the  Supreme  Court  of  Appeals  of  Virginia  ruled  that  a 
suit  to  annul  marriage  was  not  barred  by  the  equitable  doc¬ 
trine  of  clean  hands. 

This  affidavit  is  submitted  upon  information  furnished 
me  and  in  the  belief  that  there  never  existed  a  valid  and 
subsisting  marriage  between  Austin  Branch  Osgood  and 
Katharyn  Fuqua  Osgood,  under  Virginia  law. 

Given  under  my  hand  this  7th  dav  of  December,  1953. 

Wm.  A.  Moncure. 

State  of  Virginia, 

City  of  Alexandria,  to-wit: 

I  the  undersigned  Notary  Public,  in  and  for  the  City  and 
State  aforesaid,  certify  that  William  A.  Moncure  personally 
appeared  before  me  in  my  City  and  State  aforesaid 
318  and  made  oath  that  the  statements  contained  in  the 
foregoing  affidavit  were  true  to  the  best  of  his  knowl¬ 
edge,  information  and  belief. 

Given  under  my  hand  this  7th  day  of  December,  1953. 

My  commission  expires  on  the  21st  day  of  July,  1957. 

Jane  M.  Burnell, 

Notary  Public. 

320  Filed  Dec.  11,  1953,  Harry  M.  Hull,  Clerk 

Order  Enjoining  Defendant  Pendente  Lite 

Upon  consideration  of  the  motion  filed  herein  and  the 
record  in  this  cause,  and  argument  of  counsel  for  the  re¬ 
spective  parties  having  been  heard  in  open  court, 

It  is  by  the  Court  this  11th  day  of  December,  1953 : 

Ordered:  That  the  defendant  Austin  Branch  Osgood  be 
and  he  is  hereby  enjoined  and  restrained  from  prosecuting, 
furthering,  or  proceeding  with  the  Bill  of  Complaint  styled 
“Suit  to  Annul  Marriage”,  Chancery  No.  6905,  filed  No- 
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vember  9,  1953  in  the  Circuit  Court  for  Arlington  County, 
Virginia,  pendente  lite  and  until  the  disposition  of  the 
above  entitled  cause. 

David  A.  Pine, 

Judge. 

Seen : 

John  Watt  aw  a, 

Attorney  for  Defendant. 

321  Filed  Dec.  14,  1953,  Harry  M.  Hull,  Clerk 

Affidavit 

District  of  Columbia,  SS: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  savs : 

I 

That  he  is  the  defendant  herein;  that  he  is  the  President 
of  the  Blue  Ridge  Slate  Corporation,  Charlottesville,  Vir¬ 
ginia,  and  heretofore  has  been  receiving  a  salary  from 
said  corporation  of  $12,000  annually;  that  during  the  past 
18  months,  the  business  of  said  Corporation  has  been  stead¬ 
ily  declining,  with  the  result  that  its  forthcoming  financial 
statement  will  show  a  net  loss  for  the  year  1953;  that  in 
the  circumstances,  the  Directors  of  said  Corporation  have 
deemed  it  necessary  substantially  to  reduce  salaries  and 

V  V 

management  expense;  that  in  pursuance  of  said  policy,  de¬ 
fendant’s  salary  has  been  reduced  to  $6,000  annually,  ef¬ 
fective  December  1,  1953; 

That  about  $1,200  is  deducted  therefrom  in  advance,  for 
withholding  tax,  leaving  defendant  about  $4,800  after  such 
tax; 

II 

That  defendant  owes  about  $10,000  to  the  Peoples  Na¬ 
tional  Bank  of  Charlottesville,  Virginia,  balance  of  a  sum 
borrowed  by  him  a  few’  years  ago  to  cover  losses  wrhich 
had  been  incurred  by  him  in  the  operation  of  a  farm  near 
Charlottesville,  which  w*as  finally  sold  by  him  in  1950; 
that  in  order  to  repay  that  loan,  defendant  in  June  1953 
was  required  to  assign  $200  monthly  of  his  salary  from  said 
Corporation  to  said  Bank; 
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That  accordingly,  defendant  now  receives  only  about 
$2,400  annually  from  said  Corporation  for  his  services,  after 
deduction  for  said  withholding  tax,  and  after  deduction  of 
$200  monthly  for  repayment  to  said  Bank; 

III 

322  That  defendant  also  receives  about  $13,000  annually 

from  a  trust  fund  in  Boston,  Massachusetts,  pre¬ 
viously  established  by  his  grandmother ;  that  defendant  also 
now  receives  about  $300  annually  in  dividends  on  preferred 
stock  in  Maintcorr,  Incorporated,  which  stock  was  pur¬ 
chased  by  him  in  1951; 

IV 

That  defendant  estimates  that  his  annual  Federal  In¬ 
come,  and  Virginia  State,  tax  liabilities  on  the  above  total 
income,  in  addition  to  said  withholding  tax  and  exclusive 
of  the  same,  total  about  $6,000;  that  accordingly,  defend¬ 
ant’s  actual  annual  net  income,  after  taxes,  and  after  ap¬ 
plication  of  the  above  assignment,  is  about  $9,700  ($6,000 
plus  $13,000  plus  $300,  less  $1,200,  less  $2400,  less  $6,000,) 
or  about  $S0S  monthly,  of  which  $600  monthly  maintenance 
is  75  per  cent,  and  $300  monthly  maintenance  is  about  37 
per  cent. 

V 

That  during  the  past  12  months,  defendant  has  had  to 
pay  $1,200  arrears  on  his  1951  Federal  Income  tax;  that 
lie  owes  about  $5,000  on  his  1952  Federal  Income  tax,  and 
about  $5,000  on  his  1953  Federal  Income  tax. 

VI 

That  defendant  also  owes  about  $20,000  to  the  State 
Street  Trust  Company,  Boston,  Massachusetts,  borrowed 
by  him  in  1946  in  connection  with  the  purchase  by  him  of 
aforementioned  farm  near  Charlottesville,  Virginia; 

That  in  addition  to  his  aforesaid  indebtedness  of  about 
$10,000  to  said  Peoples  National  Bank,  Charlottesville, 
Virginia,  and  exclusive  of  the  same,  defendant  also  owes 
that  Bank  $6,500  borrowed  by  him  in  194S  for  use  in  the 
operation  of  said  farm,  said  loan  being  now  secured  by 


130 


defendant’s  stock  in  aforesaid  Slate  Corporation;  that 
accordingly,  defendant’s  total  present  indebtedness  to  said 
Bank  is  about  $16,500 ; 

That  defendant  also  owes  about  $1,000  in  Washington, 
D.  C.,  for  doctors’  bills  and  other  accounts  partly  incurred 
for  plaintiff  and  himself  while  they  were  living  together; 

That  defendant  is  also  wholly  indebted  to  his  attorney 
of  record  herein,  for  services  rendered  by  him  herein  since 
June  1952; 

323  That  defendant  will  presumably  also  be  expected 
to  pay  in  whole  or  in  part  for  the  services  rendered 

to  plaintiff  by  her  own  attorneys  herein ; 

VII 

That,  as  will  be  seen  from  the  foregoing,  the  mainte¬ 
nance  provisions  in  said  Order  of  July  21,  1953  are  wholly 
beyond  defendant’s  ability  and  means; 

That,  therefore,  defendant  requests  that  said  Order  be 
modified,  by  reducing  the  monthly  maintenance  to  $300, 
which  will  be  about  37  per  cent  of  his  actual  net  income,  and 
which  will  be  tax  free  to  the  plaintiff,  and  wholly  adequate 
for  the  needs  of  herself  and  minor  child,  plaintiff  having 
in  addition  an  independent  annual  income  of  about  $1,400, 
derived  from  securities  owned  by  her. 

Austin  Branch  Osgood. 

Subscribed  and  sworn  to  before  me  this  14th  dav  of  De- 
cember,  1953. 

Maurice  Love, 

Notary  Public  in  and  for  said  District  of  Columbia. 

My  commission  expires  July  15,  1956. 

324  Filed  December  18, 1953,  Harry  M.  Hull,  Clerk 

Supplemental  Complaint 

Leave  of  court  being  first  had  and  obtained,  the  plaintiff 
Katharyn  F.  Osgood  files  this  Supplemental  Complaint  and 
shows  unto  the  Court  as  follows : 

1-8.  Plaintiff  incorporates  the  averments  of  paragraphs 
1  to  8  inclusive  of  the  complaint  hereinbefore  filed. 

9.  Plaintiff  avers  that  the  defendant  Austin  Branch  Os¬ 
good  committed  adultery  with  the  co-respondent  Gladys 
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Tompkins  on  October  16,  1952  at  4611  Chesterbrook  Hoad, 
Falls  Church,  Virginia;  and  on  October  24,  1952  and  No¬ 
vember  8,  1952  at  the  Windsor  Park  Hotel,  Washington, 
D.  C. ;  and  that  the  said  defendant  and  co-respondent  com¬ 
mitted  other  acts  of  adultery  at  divers  times  and  places 
which  said  acts  were  committed  without  the  consent,  condo¬ 
nation  or  privity  of  your  plaintiff;  and  that  she  has  not 
lived  nor  cohabited  with  the  defendant  since  said  acts. 

Wherefore,  the  premises  considered,  plaintiff  prays: 

(a)  That,  in  addition  to  the  relief  heretofore  prayed  for 
in  the  complaint  filed  herein,  she  be  awarded  a  divorce  a 
mensa  et  thoro  from  the  defendant,  Austin  Branch  Osgood. 

(b)  And  for  such  other  and  further  relief  as  to  the 

325  Court  may  seem  meet  and  proper. 

Katharyn  F.  Osgood. 

Lewis  H.  Shapiro,  Whitford  W.  Cheston, 

Attorneys  for  Plaintiff , 

201-205  Tower  Building, 

Washington  5,  D.  C. 

326  United  States  District  Court  for  the  District  of 

Columbia 

- Division 

Civil  Action  File  No.  2684-52 
Summons 

Katharyn  F.  Osgood,  Plaintiff 
v. 

Austin  Branch  Osgood,  deft,  and  Gladys  Tompkins,  Co- 

Respondent,  Defendant 

To  the  above  named  Defendant:  Gladys  Tompkins,  Co- 
Respondent  : 

You  are  hereby  summoned  and  required  to  serve  upon 
Lewis  H.  Shapiro,  Whitford  W.  Cheston,  plaintiff’s  at¬ 
torneys,  whose  address  is  201-205  Tower  Bldg.,  Wash.,  5, 
D.C.  an  answer  to  the  supplemental  complaint  complaint 
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which  is  herewith  served  upon  you,  within  20  days  after 
service  of  this  summons  upon  you,  exclusive  of  the  day  of 
service.  If  you  fail  to  do  so,  judgment  by  default  will  be 
taken  against  you  for  the  relief  defanded  in  the  supple¬ 
mental  complaint  complaint. 

Harry  M.  Hull, 

Clerk  of  Court. 
(Signature  illegible), 
[Seal  of  Court]  Deputy  Clerk. 

Date:  Dec.  18,  1953. 

326a  Return  on  Service  of  Writ 

I  hereby  certify  and  return,  that  on  the  23rd  day  of  Janu¬ 
ary,  1954,  I  received  this  summons  and  served  it  together 
with  the  complaint  herein  as  follows: 

I  personally  served  a  copy  of  the  Supplemental  Com¬ 
plaint  and  Summons  on  Gladys  Tompkins  at  4611 
Chesterbrook  Road,  Falls  Church,  Virginia  on  January 
23,  1954  at  6 :05  p.m. ;  that  I  made  the  contents  therein 
known  to  the  said  Gladys  Tompkins ;  and  that  the  said 
Gladys  Tompkins  is  a  non-resident  of  the  District  of 
Columbia.  I  further  aver  that  I  am  an  adult  citizen  of 
the  United  States  and  am  not  a  party  to  the  above  cause 
or  otherwise  interested  in  the  subject  matter  or  contro¬ 
versy. 

Martin  L.  Kite, 
Deputy  United  States  Marshal. 

Subscribed  and  sworn  to  before  me,  a  Notary  Public  this 
25th  dav  of  Januarv  1954. 

V  • 

[Seal]  Beatrice  M.  Allen 

Filed  Jan.  28, 1954,  Harry  M.  Hull,  Clerk. 

•  •••••* 

327  Filed  January  6,  1954,  Harry  M.  Hull,  Clerk 

Defendant’s  Answer  to  Supplemental  Complaint 

Comes  now  Austin  Branch  Osgood,  defendant  herein,  and 
makes  Answer  to  the  allegations  in  the  Supplemental  Com¬ 
plaint,  as  follows : 
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1.  Admits  that  plaintiff  is  an  adult  citizen  of  the  United 
States,  and  is  now  a  resident  of  the  District  of  Columbia; 
denies  that  she  was  such  resident  prior  to  the  filing  herein 
of  her  original  Complaint  on  June  16,  1952. 

2.  Admits  that  defendant  is  an  adult  citizen  of  the  United 
States;  denies  that  he  lives  in  the  District  of  Columbia; 
avers  that  he  is  a  resident  of  the  State  of  Virginia,  and  that 
he  has  been  domiciled  in  said  State  continuously  since  1942. 

3.  Admits  that  plaintiff  and  defendant  went  through  a 
ceremony  of  marriage  in  Washington,  D.C.  on  August  9, 
1949,  and  that  on  May  13,  1950,  the  child  Kevan  was  born, 
who  is  now  in  plaintiff’s  custody;  denies  that  said  ceremony 
constituted  a  valid  marriage,  for  the  reason  that  defendant 
was  then  still  lawfully  married  to  another,  to  wit  Nancy 
Hancock  Osgood; 

Admits  that  following  said  ceremony,  the  parties  resided 
at  Charlottesville,  Virginia,  until  September  1950,  when 
plaintiff  left  for  Washington,  D.C.,  refusing  to  return  to 
said  Charlottesville;  avers  that  thereafter,  and  until  De¬ 
cember  1950,  plaintiff  lived  in  an  apartment  at  2800  Woodley 
Road,  N.W.,  Washington,  D.C.,  defendant  visiting  there 
periodically,  coming  up  from  said  Charlottesville  for  that 
purpose;  that  the  Blue  Ridge  Slate  Corporation,  a  Virginia 
corporation,  with  principal  offices  at  said  Charlottes- 
328  ville,  of  which  defendant  is  the  President,  then  leased 
an  apartment  at  1028  Connecticut  Avenue,  N.W., 
Washington,  D.C.,  in  which  plaintiff  lived  until  January 
1953,  when  she  moved  to  3900  Sixteenth  Street,  N.W., 
Washington,  D.C. ; 

Avers  that  defendant  lived  periodically  in  said  apartment 
at  1028  Connecticut  Avenue,  N.W.  until  July  1952;  that  he 
and  plaintiff  have  not  cohabited  since  that  date,  except  for 
about  ten  days  at  Bethany  Beach,  Delaware,  in  September 
1952 ;  that  since  September  1942,  defendant  has  continuously 
maintained  living  quarters  in  said  Charlottesville;  that  on 
June  11, 1953,  he  took  additional  quarters  at  1500  Arlington 
Boulevard,  Arlington,  Virginia,  -where  he  has  since  lived, 
and  still  lives,  when  not  in  said  Charlottesville. 

4.  Admits  that  he  has  been  addicted  to  the  use  of  alcohol, 
and  that  at  times  he  has  drunk  to  excess,  and  avers  that 
such  condition  existed  for  many  years  prior  to  said  cere- 
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mony  of  marriage  between  himself  and  plaintiff,  of  which 
condition  plaintiff  had  full  knowledge  at  the  time  of,  and 
prior  to,  said  ceremony;  denies  the  other  allegations. 

5.  Admits  that  at  the  time  plaintiff  filed  her  Complaint 
herein,  to  wit  on  June  16, 1952,  he  had  been  paying  the  apart¬ 
ment  rental  of  $300  monthly,  and  in  addition  had  been 
providing  plaintiff  with  about  $350  monthly  for  food  and 
incidental  expenses;  avers  that  he  had  been  paying  other 
and  further  substantial  amounts,  principally  for  their  meals 
in  restaurants,  garage  rental,  insurance,  and  joint  enter¬ 
tainment,  in  an  approximate  monthly  total  of  $750;  admits 
that  prior  to  said  date,  to  wit  June  16,  1952,  he  had  offered 
$250  a  month  for  the  maintenance  of  plaintiff,  and  $100  a 
month  for  the  maintenance  of  the  child  Kevan,  as  property 
settlement  in  a  separate  maintenance  proceeding  which 
plaintiff  had  previously  instituted  against  defendant,  and 
then  later  dismissed;  denies  that  prior  to  the  filing  of  said 
Complaint,  he  had  failed  or  refused  to  support  plaintiff  or 
said  minor  child ; 

Avers  that  following  the  separation  of  plaintiff  and  de¬ 
fendant  on  July  4,  1952,  he  voluntarily  made  payments  for 
the  maintenance  and  support  of  plaintiff  and  said  minor 
child,  as  follows: 

July  1952 — apartment  rent  $300  and  $200  cash 

Aug.  1952 — apartment  rent  $300  and  $300  cash 

Sept.  1952 — apartment  rent  $300  and  $300  cash 

Oct.  1952 — apartment  rent  $300  and  $300  cash 

Nov.  1952 — apartment  rent  $300  and  $300  cash 

329  That  on  November  21,  1952,  Consent  Order  was 
entered,  awarding  custody  of  said  minor  child  to 
plaintiff,  and  requiring  the  defendant,  pendente  lite,  to  pay 
$700  monthly  to  plaintiff,  beginning  December  1,  1952,  for 
the  support  of  herself  and  said  minor  child; 

That  on  July  21,  1953,  on  defendant’s  Motion,  Order  was 
entered,  reducing  said  award,  pendente  lite,  to  $600  monthly; 

That  Motion  by  defendant  is  now  pending  to  reduce  said 
monthly  award,  pendente  lite,  to  $300;  that  plaintiff  has 
an  independent  income  from  stocks  owned  by  her,  of  about 
$1,400  annually. 

6.  Admits  that  he  has  been  addicted  to  the  use  of  alcohol, 
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and  that  at  times  he  has  drunk  to  excess;  avers  that  such 
condition  existed  for  many  years  prior  to  said  ceremony  of 
marriage  between  himself  and  plaintiff,  of  which  condition 
plaintiff  had  full  knowledge  at  the  time  of,  and  prior  to,  said 
ceremony;  and  avers  further  that  any  threats  as  alleged 
were  made  when  he  was  under  the  influence  of  alcohol,  and 
were  not  seriously  meant  nor  intended;  denies  the  other 
allegations. 

7.  Denies  that  his  income  is  as  alleged;  avers  that  he 
receives  an  income  of  about  $13,000  annually  from  a  trust  in 
Boston,  Massachusetts;  that  his  salary  from  said  Blue 
Ridge  Slate  Corporation  is  $6,000  annually,  from  which, 
before  he  receives  any  part,  about  $1,200  is  deducted  for 
withholding  tax,  and  also  $2,400  under  a  previous  assign¬ 
ment  by  him  to  the  Peoples  National  Bank,  Charlottesville, 
Virginia,  for  repayment  of  a  loan  of  $11,000  borrowed  by 
him  in  1946,  thereby  leaving  him  only  $2,400  annually  from 
said  salary;  that  he  also  receives  about  $300  annually  as 
dividends  from  stock  in  the  Maintcorr  Corporation,  making 
a  total  annual  income  received  of  about  $15,700; 

Avers  that  defendant’s  annual  Federal  Income,  and  Vir¬ 
ginia  State,  tax  liabilities,  in  addition  to  said  withholding- 
tax,  and  exclusive  of  the  same,  total  about  $6,000;  that  he 
owes  about  $10,000  on  1952  and  1953  Federal  Income  taxes, 
and  $6,500  to  said  Peoples  National  Bank,  in  addition  to  a 
balance  of  about  $10,000  due  on  aforesaid  loan  of  $11,000 
negotiated  in  1946 ;  that  he  also  owes  about  $20,000  to  The 
State  Street  Trust  Company,  Boston,  Massachusetts,  and 
also  about  $1,000  for  doctors’  bills  and  other  accounts  in 
Washington,  D.C.,  previously  incurred  for  himself,  plaintiff, 
and  said  minor  child,  and  also  owes  compensation  to  his 
attorney  herein  for  services  since  the  inception  of 
330  this  suit. 

8.  Denies  that  he  has  any  sources  of  income  other 
than  specified  above,  and  denies  that  plaintiff  reasonably 
requires  not  less  than  $750  monthly  for  the  maintenance  of 
herself  and  child,  and  denies  that  he  is  able  to  provide 
maintenance  in  that  or  any  similar  amount;  avers  that  he 
is  desirous  of  providing  for  the  support  and  maintenance  of 
said  minor  child. 

9.  Denies  the  allegations  of  adultery. 
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10.  For  a  separate,  affirmative,  and  alternative  defense  to 
the  claims  asserted  bv  plaintiff,  and  as  a  bar  to  the  same, 
defendant  alleges  that  the  asserted  offenses  of  which  plain¬ 
tiff  complains  in  her  Supplemental  Complaint  (incorporated 
from  her  original  Complaint,  filed  June  16,  1952),  para¬ 
graphs  4,  5  and  6,  have  been  condoned  by  her,  as  she  and 
defendant  continued  to  cohabit  for  several  weeks  following 
the  filing  of  said  original  Complaint,  to  wit  until  July  4, 
1952. 

Austin  Branch  Osgood 


John  Wattawa, 

1317  F  Street ,  N.W., 

Washington  4,  D.  C., 

Attorney  for  Defendant. 


District  of  Columbia,  ss: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  says  that  he  has  read  the  foregoing  Answer  by 
him  subscribed,  and  is  familiar  with  its  contents,  and  that 
the  statements  therein  contained  are  true  and  correct,  to 
the  best  of  his  knowledge,  information  and  belief. 

Austin  Branch  Osgood 

Subscribed  and  sworn  to  before  me  this  5th  day  of  Janu¬ 
ary,  1954. 

Maurice  Love, 

Notary  Public  in  and  for 
said  District  of  Columbia. 

My  commission  expires  July  15,  1956. 


•  *  # 


#  * 


333  Filed  March  25,  1954,  Harry  M.  Hull,  Clerk 

Findings  of  Fact  and  Conclusions  of  Law 

This  cause  came  on  to  be  heard  at  this  term  of  court  on 
the  pleadings  filed  herein,  by  the  Court  sitting  without  a 
jury,  and  upon  consideration  of  the  pleadings,  the  testi¬ 
mony  of  the  plaintiff  and  the  defendant,  and  witnesses  called 
on  behalf  of  both  parties,  and  evidence  adduced  by  both 
parties  in  open  court,  and  after  full  hearing  and  argu¬ 
ment  of  counsel  for  plaintiff  and  defendant,  the  Court  makes 
the  following  findings  of  fact  and  conclusions  of  law : 
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Findings  of  Fact 

(a)  That  Katharyn  F.  Osgood,  plaintiff  herein,  is  a  bona 
fide  legal  resident  of  the  District  of  Columbia  and  has 
been  such  a  resident  for  more  than  two  years  prior  to  the 
filing  of  this  complaint. 

(b)  That  since  September  1950  the  matrimonial  domi¬ 
cile  of  the  plaintiff  and  defendant  was  the  District  of  Co¬ 
lumbia  and  continued  so  through  June  18,  1953. 

(c)  That  on  June  2,  1949,  and  prior  thereto  for  a  period 
of  more  than  ninety  days,  the  defendant  Austin  Branch 
Osgood  was  a  resident  of  the  State  of  Florid;',  and  filed 
a  suit  for  absolute  divorce  against  Nancy  Hancock  Osgood, 
the  then  wife  of  defendant,  in  Circuit  Court  of  the  Tenth 
Judicial  Circuit  of  Florida,  in  and  for  Polk  County,  at  which 
time  the  defendant  herein,  Austin  Branch  Osgood,  testified 

that  he  had  not  been  out  of  the  State  of  Florida  for  a 
334  period  of  ninety  days  prior  to  the  filing  of  his  suit  for 
divorce ;  and  that  an  absolute  divorce  was  granted  to 
the  said  Austin  Branch  Osgood  from  Nancy  Hancock  Os¬ 
good  in  these  proceedings  on  June  2,  1949. 

(d)  That,  following  said  Florida  divorce,  the  said  defend¬ 
ant  Austin  Branch  Osgood  procured  a  marriage  license  in 
the  District  of  Columbia  and,  pursuant  thereto,  married 
the  plaintiff  Katharyn  F.  Osgood  in  the  District  of  Co¬ 
lumbia  on  August  9,  1949. 

(e)  That  the  conduct  of  the  defendant  toward  the  plain¬ 
tiff  has  produced  nervousness,  illness  and  need  of  medical 
attention  by  the  plaintiff,  and  the  said  defendant  did  strike 
the  plaintiff  on  several  occasions  and  threatened  said  plain¬ 
tiff  to  a  point  of  endangering  her  life  and  making  the  con¬ 
tinuation  of  the  martial  status  of  the  parties  impossible. 

(f)  That  the  defendant  Austin  Branch  Osgood  committed 
adultery  with  one  Gladys  Tompkins,  named  as  co-respond¬ 
ent  ;  on  November  8,  1952  in  the  District  of  Columbia  as  al¬ 
leged,  and  was  with  the  co-respondent  in  Miami  Beach,  Flor¬ 
ida  on  April  28,  May  2,  and  May  4,  1953  and  that  said  asso¬ 
ciation  indicates  an  adulterous  disposition  on  the  part  of 
the  defendant  Austin  Branch  Osgood. 

(g)  That  summons  for  the  service  of  process  herein  of 
the  supplemental  complaint,  upon  Gladys  Tompkins,  named 
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as  co-respondent,  was  issued  on  December  18,  1953,  and 
was  served  upon  her  in  Virginia  on  January  23,  1954. 

(h)  That  said  Gladys  Tompkins,  named  as  co-respondent, 
did  not  file  an  Answer,  or  otherwise  appear. 

(i)  That  the  said  Austin  Branch  Osgood  has  admitted 
that  he  is  a  chronic  alcoholic  and  has  been  addicted  to  the 
use  of  alcohol  since  he  was  eighteen  years  of  age. 

(j)  That  the  said  defendant  presently  receives  from  a 
trust  fund  about  $14,000.00  per  year,  as  well  as  $6,000.00 
per  year  salary  from  the  Blue  Ridge  Slate  Corporation 

of  which  he  and  his  family  are  the  sole  owners. 

335  (k)  That  the  reduction  from  $12,000.00  per  year  as 

salary  to  $6,000.00  per  year  which  the  said  defend¬ 
ant  took  from  the  Blue  Kidge  Slate  Corporation  in  De¬ 
cember  1953  looks  like  a  subterfuge  and  was  made  two  days 
prior  to  the  said  defendant’s  appearing  before  the  Domes¬ 
tic  Relations  Commissioner. 

(1)  That  the  assignment  of  $200.00  per  month  on  the 
$11,000.00  note  at  the  Charlottesville  Bank  was  made  just 
prior  to  a  motion  to  reduce  the  defendant’s  payments  to 
the  plaintiff  after  an  award  of  maintenance  and  alimony 
made  by  prior  order  of  this  Court  to  the  plaintiff  in  this 
cause. 

(mj  That  the  defendant  has  asserted  that  he  owes  the 
United  States  Government  for  back  income  taxes  in  the 
amount  of  $12,000.00  which  he  contemplates  making  ar¬ 
rangements  to  pay. 

(n)  That  the  plaintiff,  Katliaryn  F.  Osgood,  is  a  fit  and 
proper  person  to  have  the  permanent  custody  of  Kevan 
D.  Osgood,  the  minor  child  of  the  parties. 

Accordingly,  the  Court  makes  the  following 
Conclusions  of  Law 

1.  This  Court  has  jurisdiction  over  the  plaintiff  Katli- 
aryn  F.  Osgood  and  the  defendant  Austin  Branch  Osgood, 
and  the  subject  matter  of  this  suit. 

2.  That  the  absolute  divorce  obtained  bv  the  said  Austin 

*> 

Branch  Osgood  from  Xancy  Hancock  Osgood  in  June  1949 
in  the  Circuit  Court  of  the  Tenth  Judicial  Circuit  of  Florida 
in  and  for  Polk  County  is  valid  and  subsisting  and  is  en¬ 
titled  to  full  faith  and  credit,  and  the  said  defendant  Austin 
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Branch  Osgood  is  estopped  to  deny  the  validity  of  said 
divorce. 

3.  That  Austin  Branch  Osgood  was  under  no  legal  dis¬ 
ability  to  contract  a  valid  marriage  in  the  District  of  Co¬ 
lumbia  on  August  9,  1949,  and  that  the  marriage  between 
Austin  Branch  Osgood,  the  defendant  herein,  and  Kath- 

aryn  F.  Osgood,  plaintiff  herein,  on  August  9,  1949, 
336  in  the  District  of  Columbia  is  a  valid  marriage. 

4.  That  the  said  Katharyn  F.  Osgood  is  a  bona  fide  resi- 
dent  of  the  District  of  Columbia  and  has  been  such  a  resi¬ 
dent  for  more  than  two  years  prior  to  the  filing  of  her 
complaint;  and  that  the  defendant  Austin  Branch  Osgood 
was  a  bona  fide  resident  of  the  District  of  Columbia  through 
June  18,  1953. 

5.  That  the  plaintiff  Katharyn  F.  Osgood  has  proven  her 
allegations  of  cruelty  which  entitles  said  plaintiff  to  a 
limited  divorce  as  prayed  for. 

6.  That  service  of  the  supplemental  complaint  filed 
herein  on  December  18,  1953,  was  personally  had  on  the 
named  co-respondent  Gladys  Tompkins,  in  the  State  of 
Virginia  on  January  23,  1954,  and  on  motion  of  the  de¬ 
fendant,  Austin  Branch  Osgood,  this  service  was  quashed 
because  made  more  than  twenty  davs  after  issuance  of  the 
summons  on  the  supplemental  complaint. 

7.  That  plaintiff  is  entitled  to  an  award  of  Six  Hundred 
($600.00)  Dollars  per  month  for  the  maintenance  and  sup¬ 
port  of  said  plaintiff  and  minor  child,  to  be  allocated  for  pur¬ 
poses  of  taxation  as  follows:  Three  Hundred  ($300.00)  Dol¬ 
lars  for  the  plaintiff  Katharyn  F.  Osgood,  and  Three  Hun¬ 
dred  ($300.00)  Dollars  for  the  support  of  the  minor  child 
Kevan  D.  Osgood,  commencing  as  of  April  1, 1954,  and  like 
payments  to  plaintiff  of  Six  Hundred  ($600.00)  Dollars  to 
be  paid  on  the  first  day  of  each  and  every  month  thereafter. 

8.  That  the  said  Austin  Branch  Osgood  is  presently  in 
arrears  in  the  sum  of  Twelve  Hundred  ($1,200.00)  Dollars, 
representing  payments  due  to  the  said  Katharyn  F.  Osgood 
in  her  pendente  lite  order  passed  by  this  Court  which  she 
shall  have  judgment  thereon  as  at  law,  besides  the  costs 
of  these  proceedings. 

9.  That  the  custody  of  the  minor  child  of  the  parties, 
Kevan  D.  Osgood,  be  awarded  to  the  plaintiff  Katharyn 
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F.  Osgood,  with  the  right  to  the  defendant  to  see  said  child 
onlv  at  reasonable  times  and  hours  which  shall  be  de- 
tennined  with  the  consent  of  the  plaintiff. 

337  10.  That  the  sum  of  Three  Thousand  ($3,000.00) 

Dollars  be  awarded  as  attorneys’  fees  to  Messrs. 

•> 

Alvin  L.  Xewmver,  Lewis  H.  Shapiro,  and  Robert  L.  Ack- 
erly,  attorneys  for  the  plaintiff  Katharyn  F.  Osgood. 

11.  That  the  said  defendant  Austin  Branch  Osgood  is 
permanently  enjoined  from  prosecuting  an  annulment  pro¬ 
ceeding  in  The  Circuit  Court  of  Arlington  County,  Virginia 
entitled  “Austin  Branch  Osgood  vs.  Katharyn  Fuqua  Os¬ 
good,  Chancery  Xo.  6905.” 

Dated  this  25th  dav  of  March,  1954. 

* 

James  R.  Kirkland, 

Judge. 

33S  Filed  March  25,  1954,  Harry  M.  Hull,  Clerk 

Judgment  for  Limited  Divorce 

This  cause  came  on  to  be  heard  at  this  term  of  court  on 
the  pleadings  tiled  herein  by  the  Court  sitting  without  a 
jury  and,  upon  consideration  of  the  pleadings,  the  testi¬ 
mony  of  the  plaintiff  and  the  defendant  and  witnesses  called 
by  both  parties,  and  evidence  adduced  in  open  court,  and 
the  Court  having  made  findings  of  fact  and  conclusions  of 
law  which  are  made  a  part  of  this  judgment,  it  is  by  the 
Court  this  25th  day  of  March,  1954, 

Ordered : 

1.  That  the  plaintiff  Katharyn  F.  Osgood  be  and  she  is 
hereby  awarded  a  divorce  a  mensa  et  thoro  from  the  de¬ 
fendant  Austin  Branch  Osgood. 

2.  That  the  custody  of  the  minor  child,  Kevan  D.  Osgood, 
be  and  it  is  hereby  awarded  to  the  plaintiff  Katharyn  F. 
Osgood,  with  the  right  reserved  to  the  defendant  Austin 
Branch  Osgood  to  see  said  child  only  at  reasonable  times  and 
reasonable  hours  which  shall  be  determined  with  the  consent 
of  the  plaintiff. 

3.  That  the  said  defendant  Austin  Branch  Osgood  be 
and  he  is  hereby  ordered  and  directed  to  pay  to  the  said 
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Katharyn  F.  Osgood  the  sum  of  Six  Hundred  ($600.00)  Dol¬ 
lars  per  month;  Three  Hundred  ($300.00)  Dollars  for  the 
support  of  the  minor  child  of  the  parties,  Kevan  D.  Os¬ 
good,  and  Three  Hundred  ($300.00)  Dollars  per  month 
for  permanent  alimony  for  the  said  Katharyn  F.  Osgood; 
the  first  payment  of  Six  Hundred  ($600.00)  Dollars  to  be 
made  on  the  1st  day  of  April,  1954,  and  like  payments  to  be 
made  on  the  first  day  of  each  and  every  month  there¬ 
after. 

339  4.  That  the  said  defendant  Austin  Branch  Osgood 

be  and  he  is  hereby  directed  to  pay  to  Messrs.  Alvin 
L.  Newmver,  Lewis  H.  Shapiro  and  Robert  L.  Ackerlv  the 
sum  of  Three  Thousand  ($3,000.00)  Dollars  as  attorneys’ 
fees  for  the  plaintiff,  besides  the  cost  of  these  proceed¬ 
ings. 

5.  That  the  plaintiff  Katharyn  F.  Osgood  is  hereby 
awarded  judgment  against  the  defendant  Austin  Branch 
Osgood  in  the  amount  of  Twelve  Hundred  ($1,200.00)  Dol¬ 
lars  for  arrears  in  alimony  pendente  lite  awarded  to  plain¬ 
tiff  by  order  of  this  Court  dated  July  21,  1953. 

6.  That  the  said  defendant  Austin  Branch  Osgood  be 
and  he  is  hereby  permanently  enjoined  from  prosecuting 
an  annulment  proceeding  in  The  Circuit  Court  of  Arlington 
County,  Virginia  entitled  “Austin  Branch  Osgood  vs. 
Katharyn  Fuqua  Osgood,  Chancery  No.  6905.” 

James  R.  Kirkland, 

Judge. 
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QUESTIONS  PRESENTED 

1.  Whether  it  was  error  for  the  Trial  Court  to  find  that 
the  Appellee  was  a  bona  fide  resident  of  the  District  of 
Columbia  for  more  than  two  years  prior  to  the  filing  of  the 
original  complaint  of  divorce  where  the  uncontradicted  evi¬ 
dence  of  both  parties  showed  that  Appellee  maintained  her 
sole  residence  in  the  District  of  Columbia  for  more  than 
two  years  prior  to  the  filing  of  the  complaint  herein. 

2.  Whether  the  fact  that  Appellant  remained  in  the  same 
quarters  with  Appellee  for  a  short  period  of  time  after  the 
acts  of  cruelty  alleged  were  committed  without  cohabitation 
required  a  finding  of  condonation  by  the  Trial  Court. 

3.  Whether  it  was  error  for  the  Trial  Court  to  uphold 
the  validity  of  Appellant’s  divorce  from  his  prior  wife  prior 
to  his  marriage  to  Appellee  w’hen  the  Appellant  offered  no 
evidence  to  impugn  its  validity  of  that  divorce;  a  certified 
record  of  the  proceedings  was  introduced  by  Appellee  and 
Appellant  urges  its  invalidity  for  the  first  time  on  appeal. 

4.  Whether  it  w*as  error  for  the  Trial  Court  to  enjoin 
Appellant  from  relitigating  the  validity  of  his  marriage  to 
Appellee  in  a  State  Court  when  these  issues  were  fully 
adjudicated  by  the  Court  below  in  the  instant  case  which 
wras  initiated  more  than  seventeen  months  prior  to  the 
State  Court  action. 

5.  Whether  it  was  error  for  the  Trial  Court  to  admit  evi¬ 
dence  of  adultery  where  the  supplemental  complaint  wras 
served  personally  on  the  co-respondent,  a  non-resident  of 
the  District  of  Columbia,  in  the  State  of  Virginia  in  com¬ 
pliance  w'ith  Title  13,  Section  108,  District  of  Columbia  Code 
(1951  Edition)  and  the  complaint  was  served  more  than  20 
days  after  its  issuance,  the  life  of  a  summons  not  being 
limited  by  Rule  4  Federal  Rules  of  Civil  Procedure. 

6.  Whether  the  Trial  Court  erred  in  awarding  the  sum 
of  $300.00  per  month  alimony  for  Appellee  and  $300.00  per 
month  support  for  the  minor  child  when  the  evidence 
showed  Appellant’s  income  w’as  between  $1,500.00  and 
$2,000.00  per  month. 
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IN  THE 


United  States  Court  of  Appeals 

Foe  the  District  of  Columbia  Circuit 


No.  12,294 


AUSTIN  BRANCH  OSGOOD,  Appellant 

v. 

KATHARYN  F.  OSGOOD,  Appellee 


BRIEF  FOR  APPELLEE 


Appeal  from  Judgment  of  the  United  States  District  Court 
for  the  District  of  Columbia 


APPELLEE'S  STATEMENT  OF  THE  CASE 

Appellee’s  statement  of  the  case  is  intended  to  supple¬ 
ment  the  statement  of  the  case  in  Appellant’s  brief  which 
is  incomplete  in  some  respects.  In  Appellant’s  answer  to 
the  original  complaint  for  limited  divorce  or  separate 
maintenance  (J.  App.  Ill),  Appellant  neither  admitted 
nor  denied  Appellee’s  allegation  that  she  had  been  a  resi¬ 
dent  of  the  District  of  Columbia  for  more  than  two  years 


2 


prior  to  the  filing  of  this  complaint  on  June  16,  1952 ;  Ap¬ 
pellant  however  admitted  in  his  verified  answer  that  the 
parties  were  lawfully  married  on  August  9,  1949  in  the 
District  of  Columbia;  that  the  parties  resided  at  Char¬ 
lottesville,  Virginia  until  November  1949,  and  since  that 
time  had  resided  in  the  District  of  Columbia;  that  his 
income  was  $25,200.00  per  annum ;  and  Appellant  admitted 
his  addiction  to  alcohol. 

On  November  9,  1953,  Appellant  filed  suit  in  the  Circuit 
Court  of  Arlington  County,  Virginia  to  annul  his  marriage 
to  Appellee  (J.  App.  119-122)  in  which  Appellant  alleged 
that  Appellee  was  a  resident  of  the  District  of  Columbia 
and  specifically  alleged  that  Appellee  was  a  non-resident 
of  the  State  of  Virginia.  Appellant  alleged  that  on  the 
date  of  his  marriage  to  Appellee  he  was  married  to  one 
Nancy  Hancock  Osgood  and  that  a  divorce  secured  by 
Appellant  from  said  Nancy  Hancock  Osgood  in  the  State 
of  Florida  was  null  and  void.  Thereafter,  on  motion  of 
Appellee,  Appellant  was  enjoined  by  the  United  States 
District  Court  for  the  District  of  Columbia  from  proceed¬ 
ing  with  the  annulment  suit  in  Virginia  pending  disposi¬ 
tion  of  this  case  in  the  District  of  Columbia.  (J.  App. 
127) 

On  December  18,  1953,  by  leave  of  Court,  Appellee  filed 
a  supplemental  complaint  alleging  several  acts  of  adultery 
between  the  Appellant  and  one  Gladys  Tompkins,  named 
co-respondent  therein.  (J.  App.  130,  131)  This  complaint 
requested  the  same  relief  prayed  for  in  the  original  com¬ 
plaint  and  a  divorce  a  mensa  et  thoro.  The  supplemental 
complaint  was  served  on  the  co-respondent  in  the  State  of 
Virginia  on  January  23,  1954.  The  return  of  service  cer¬ 
tified  that  the  co-respondent  was  a  non-resident  of  the 
District  of  Columbia.  (J.  App.  132)  Appellant  filed  a 
verified  answer  to  the  supplemental  complaint  on  Janu¬ 
ary  6,  1954.  (J.  App.  132-136)  In  this  pleading  he  now 
denied  that  Appellee  was  a  resident  of  the  District  of 
Columbia;  denied  the  validity  of  his  marriage  to  Ap¬ 
pellee,  admitting  however  a  ceremony  of  marriage  with 
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Appellee;  and  for  the  first  time  raised  the  defense  of 
condonation  to  the  cruelty  alleged  in  the  original  com¬ 
plaint. 

Following  a  full  trial  in  the  Court  below,  that  Court 
made  findings  of  fact  (J.  App.  136)  that  the  Appellee  had 
been  a  bona  fide  and  legal  resident  of  the  District  of  Co¬ 
lumbia  for  more  than  two  years  prior  to  the  filing  of  the 
original  complaint ;  that  the  divorce  obtained  by  Ap¬ 
pellant  from  his  second  wife,  Nancy  Hancock  Osgood,  in 
the  State  of  Florida  on  June  2,  1949,  was  valid;  that 
the  Appellant  had  committed  acts  of  cruelty  upon  the  Ap¬ 
pellee  as  alleged  in  the  original  complaint;  that  Appel¬ 
lant  had  committed  adultery  with  the  named  co-respondent 
Gladys  Tompkins  in  the  District  of  Columbia  on  November 
8,  1952  as  alleged;  that  Appellant  was  an  admitted  chronic 
alcoholic;  that  Appellant  was  then  receiving  $20,000.00 
per  annum  income;  that  the  reduction  in  Appellant’s 
salary  from  $12,000.00  per  annum  to  $6,000.00  per  annum 
was  made  two  days  prior  to  Appellant’s  appearance  be¬ 
fore  the  Domestic  Relations  Commissioner  and  looked 
like  a  subterfuge;  that  Appellee  was  a  fit  and  proper  per¬ 
son  to  have  custody  of  the  minor  child,  Kevan  D.  Osgood. 

Whereupon,  the  Court  concluded  (J.  App.  138)  that  it 
had  jurisdiction  over  the  parties  and  the  subject  matter 
of  this  suit;  that  Appellant  was  estopped  to  deny  the 
validity  of  his  prior  divorce  from  Nancy  Hancock  Osgood; 
that  the  marriage  between  Appellant  and  Appellee  was 
lawful  and  valid;  and  that  Appellant  was  permanently 
enjoined  from  prosecuting  the  suit  for  annulment  of  his 
marriage  to  Appellee  in  the  State  of  Virginia.  The  Dis¬ 
trict  Court  then  entered  judgment  for  limited  divorce  in 
favor  of  Appellee;  granted  custody  of  the  minor  child 
to  Appellee,  and  the  sum  of  $300.00  per  month  support 
for  the  child  and  $300.00  per  month  permanent  alimony 
for  Appellee,  and  attorneys  fees  and  costs.  (J.  App.  140, 
141)  Notice  of  appeal  was  filed  by  Appellant  herein  on 
April  21,  1954  (R.  340),  and  by  Appellee  herein  on  April 
22,  1954,  which  appeal  was  subsequently  dismissed  by 
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consent  of  counsel  who  agreed  that  the  sole  point  raised 
in  Appellee’s  appeal  was  before  the  Court  in  the  present 
appeal  and  would  be  fully  briefed  and  argued  and  would 
require  decision  by  this  Court  in  the  disposition  of  this 
appeal. 


SUMMARY  OF  ARGUMENT 

1.  The  Trial  Court’s  finding  that  the  Appellee  was  a 
resident  of  the  District  of  Columbia  for  more  than  two 
years  prior  to  the  filing  of  the  original  complaint  was 
supported  both  by  evidence  produced  by  Appellee  as  -well 
as  admissions  of  the  Appellant.  This  finding  is  clearly 
consistent  with  the  evidence  and  should  not  be  disturbed 
on  appeal. 

2.  The  Trial  Court  found  that  Appellant  had  committed 
acts  of  cruelty  upon  Appellee  as  alleged  in  the  complaint. 
This  finding  was  supported  by  testimony  of  Appellee,  cor¬ 
roborated  by  the  maid  who  worked  for  Appellant  and  Ap¬ 
pellee,  and  there  was  no  evidence  of  condonation  of  this 
cruelty.  The  Court  below  also  found  that  Appellant  had 
committed  adultery  as  alleged  in  the  supplemental  com¬ 
plaint.  This  finding  is  not  contested  by  Appellant.  These 
findings  entitled  Appellee  to  a  limited  divorce  and,  being 
clearly  consistent  with  the  evidence,  should  not  be  dis¬ 
turbed  on  appeal. 

3.  Service  of  the  supplemental  complaint  on  the  co¬ 
respondent  was  made  as  required  by  Title  16,  Section  417, 
and  Title  13,  Section  108,  District  of  Columbia  Code  (1951 
Edition).  The  summons  was  issued  pursuant  to  Rule  4  of 
the  Federal  Rules  of  Civil  Procedure  which  does  not  limit 
the  life  of  a  summons.  The  co-respondent  was  therefore 
properly  before  the  Court  and  the  Court  correctly  denied 
Appellant’s  motion  to  strike  the  testimony  relating  to  the 
allegations  of  adultery. 

4.  The  issue  of  the  validity  of  the  marriage  between 
Appellant  and  Appellee  was  raised  by  Appellant  in  his 
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answer  to  the  supplemental  complaint.  At  the  trial  Ap¬ 
pellant  produced  no  evidence  in  support  of  his  allegation 
that  his  divorce  from  his  prior  wife  was  invalid.  There 
was  before  the  Court  a  properly  attested  record  of  these 
divorce  proceedings  showing  that  Appellant  appeared, 
testified,  and  was  cross-examined  by  counsel  for  his  wife. 
Appellant  had  also  relied  upon  the  validity  of  this  divorce 
in  which  he  appeared  as  plaintiff,  in  contracting  his  mar¬ 
riage  to  Appellee.  Accordingly,  the  Court  was  required 
to  make  a  finding  on  this  issue  and  correctly  upheld  the 
validity  of  Appellant’s  prior  divorce,  and  correctly  ruled 
further  that  Appellant  was  estopped  to  deny  the  validity 
of  this  divorce. 

5.  Appellant  is  seeking  to  relitigate  the  validity  of  his 
prior  divorce  in  the  State  Courts  of  the  State  of  Virginia. 
The  Trial  Court  properly  enjoined  Appellant  from  reliti¬ 
gating  this  issue  which  had  been  raised  in  this  proceed¬ 
ing  by  the  Appellant  and  which  was  fully  adjudicated  by 
the  Court  below. 

6.  The  District  Court  correctly  defined  Appellant’s  right 
of  visitation  with  the  minor  child  whose  custody  was 
awarded  to  Appellee.  By  Appellant’s  own  admissions, 
he  is  a  chronic  alcoholic  and  continues  to  drive  an  auto¬ 
mobile  although  his  permit  to  operate  an  automobile  has 
been  revoked  in  the  States  of  New  York  and  Virginia  and 
the  District  of  Columbia  for  driving  while  under  the  in¬ 
fluence  of  alcohol.  The  safety  of  the  minor  child  requires 
restrictions  on  Appellant’s  visitation  with  his  minor  child. 

7.  The  District  Court  found  that  Appellant’s  income  is 
at  least  $20,000.00  per  year  and  perhaps  more.  Accord¬ 
ingly,  the  sum  of  $300.00  per  month  support  for  the 
child  and  $300.00  per  month  permanent  alimony  for 
the  wife  was  not  excessive.  The  Court  limited  Appel¬ 
lant’s  contributions  to  this  amount  because  Appellant  is 
indebted  to  the  Federal  Government  for  back  income  taxes. 
Since  Appellant  has  offered  the  sum  of  $2,500.00  as  counsel 
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fees  for  Appellee,  the  Court’s  award  of  $3,000.00  was  not 

excessive  and  these  awards  should  not  be  modified. 

STATUTES  AND  RULES  INVOLVED 

District  of  Columbia  Code,  1951,  Title  13,  Section  10S: 

“Publication  may  be  substituted  for  personal  serv¬ 
ice  of  process  upon  any  defendant  wfio  cannot  be 
found  and  who  is  shown  by  affidavit  to  be  a  non-resi¬ 
dent,  or  to  have  been  absent  from  the  District  for  at 
least  six  months,  ...  in  suits  for  .  .  .  divorce.  ...” 

“Personal  service  of  process  may  be  made  by  any 
person  not  a  party  to  or  otherwise  interested  in  the 
subject-matter  in  controversy  on  a  non-resident  de¬ 
fendant  out  of  the  District  of  Columbia,  which  serv¬ 
ice  shall  have  the  same  effect  and  no  other  as  an  order 
of  publication  duly  executed.  In  such  case  the  return 
must  be  made  under  oath  in  the  District  of  Columbia, 
unless  the  person  making  the  service  be  a  sheriff  or 
deputy  sheriff,  a  marshal  or  deputy  marshal,  author¬ 
ized  to  serve  process  where  service  is  made,  and  such 
return  must  show  the  time  and  place  of  such  service 
and  that  the  defendant  so  served  is  a  non-resident  of 
the  District  of  Columbia.” 

District  of  Columbia  Code,  1951,  Title  16,  Section  403 : 

“A  divorce  from  the  bond  of  marriage  or  a  legal 
separation  from  the  bed  and  board  may  be  granted 
for  adultery  ...  A  legal  separation  from  bed  and 
board  may  be  granted  for  cruelty.  ...” 

District  of  Columbia  Code,  1951,  Title  16,  Section  417: 

“In  all  divorce  cases  where  adultery  is  charged  the 
person  or  persons  with  whom  the  adultery  is  charged 
to  have  been  committed  shall  be  made  defendant  or 
defendants  and  brought  in  by  personal  service  of  pro¬ 
cess  or  by  publication  as  in  other  cases.” 

Rule  4(a),  Federal  Rules  of  Civil  Procedure: 

“Upon  the  filing  of  the  complaint,  the  clerk  shall 
forthwith  issue  a  summons  and  deliver  it  for  service 
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to  the  marshal  or  to  a  person  specially  appointed  to 
serve  it.  Upon  request  of  the  plaintiff,  separate  or 
additional  summons  shall  issue  against  any  defend¬ 
ants.’  ’ 

Rule  4(e),  Federal  Rules  of  Civil  Procedure: 

“Whenever  a  statute  of  the  United  States  or  an 
order  of  court  provides  for  service  of  a  summons,  or 
of  a  notice,  or  of  an  order  in  lieu  of  summons  upon  a 
•  party  not  an  inhabitant  of  or  found  within  the  state, 
service  shall  be  made  under  the  circumstances  and  in 
the  manner  prescribed  by  the  statute,  rule,  or  order.” 

ARGUMENT 

I.  The  Findings  of  Faci  by  the  Trial  Court  That  Appellee 
was  a  Bona  Fide  Resident  of  the  District  of  Columbia 
for  More  Than  Two  Years  Prior  to  the  Filing  of  the 
Complaint  Is  Well  Supported  by  the  Evidence 

The  District  Court  made  a  finding  that  Appellee  had 
been  a  bona  fide  legal  resident  of  the  District  of  Columbia 
for  more  than  two  years  prior  to  the  filing  of  the  com¬ 
plaint  (J.  App.  137),  which  was  filed  on  June  16,  1952. 
Since  the  acts  of  cruelty  alleged  in  this  complaint  and 
found  by  the  Court  below  to  have  been  committed  by  Ap¬ 
pellant  took  place  in  the  District  of  Columbia,  jurisdiction 
of  the  District  Court  required  only  the  residence  of  Ap¬ 
pellee  for  one  year  prior  to  the  filing  of  the  complaint. 
Title  16,  Section  401,  District  of  Columbia  Code  (1951 
Edition) 

The  Court  had  the  following  evidence  before  it  to  sup¬ 
port  this  finding.  Appellee  testified  that  she  had  resided 
in  the  District  of  Columbia  for  twenty-five  years  (J.  App. 
7) ;  that  she  presently  resides  at  3901  Connecticut  Avenue, 
Washington,  D.  C.  (J.  App.  7);  that  she  and  Appellant 
were  married  in  the  District  of  Columbia  on  August  9, 
1949  (J.  App.  7) ;  that  following  their  marriage  the 
parties  resided  at  2800  Woodley  Road,  N.  W.,  Washing¬ 
ton,  D.  C.,  with  the  exception  of  a  few  months  they  spent 


in  Charlottesville,  Virginia  ( J.  App.  7) ;  that  in  December 
1950,  they  moved  from  2800  Woodley  Road  to  the  LaSalle 
Apartments  on  Connecticut  Avenue  in  the  District  of 
Columbia  where  Appellee  remained  until  February  of 
1953  when  she  moved  to  her  present  address  in  the  Dis¬ 
trict  of  Columbia  (J.  App.  8).  The  physical  cruelty  al¬ 
leged  was  committed  by  Appellant  upon  Appellee  in  the 
District  of  Columbia  (J.  App.  9,  24).  Appellee  further 
testified  that  she  paid  her  Federal  Income  Taxes  at  Bal¬ 
timore,  Maryland  ( J.  App.  2S) ;  that  she  maintains  her 
bank  account  in  Washington,  D.  C.,  and  that  she  has  al¬ 
ways  considered  the  District  of  Columbia  her  legal  resi¬ 
dence  or  domicile  (J.  App.  29).  The  witness  Elmvra  Jones 
testified  that  she  was  employed  by  the  Osgoods  as  a  do¬ 
mestic  from  September  of  1951  through  July  1953,  and 
that  she  worked  in  their  apartment  at  the  LaSalle  Apart¬ 
ments,  102S  Connecticut  Avenue  in  the  District  of  Colum¬ 
bia  where  the  parties  lived  (J.  App.  43).  On  cross-exam¬ 
ination  she  testified  that  she  served  them  (Appellant  and 
Appellee)  at  1028  Connecticut  Avenue,  Washington,  D.  C., 
beginning  September  1951  (J.  App.  43). 

The  Appellant  testified  that  he  had  a  residence  on  Lewis 
Mountain  Road,  Charlottesville,  Virginia  from  December 
1948  until  September  1950  when  he  moved  to  Cargvl  Lane 
in  the  same  city  (J.  App.  53).  But  he  also  testified  that 
he  had  maintained  an  apartment  at  2800  Woodley  Road 
in  the  District  of  Columbia  for  some  four  or  five  months 
prior  to  September  1950  and  that  he  kept  the  Lewis  Moun¬ 
tain  Road  apartment  until  that  time  because  the  lease  on 
those  premises  ran  until  September  1950  (J.  App.  55). 
This  testimony  of  Appellant  beginning  on  J.  App.  55 
states  Appellant’s  position  clearly: 

“Q.  How  long  did  you  and  she  continue  to  live 
there? 

“A.  Until  September  1950,  when  the  lease  ran  out. 

“Q.  What  happened  then? 

“A.  We  got  an  apartment  at  2800  Woodley  Road  to 
use  weekends.  We  had  had  that  some  time  prior,  oh, 
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four  or  five  months  prior  to  that,  I  believe,  and  we 
used  that  and,  on  frequent  trips  I  had  to  go  back  to 
Charlottesville  and  I  would  stay  at  one  of  the  clubs 
or  at  Cargyl  Lane. 

Mrs.  Osgood  came  to  Washington  to  be  near  her 
doctor.  She  was  having  a  child  and  she  wanted  to 
go  to  a  doctor  and  be  also  near  her  mother  here  and, 
after  she  once  came  back  here,  she  never  would  come 
back  to  Charlottesville. 

“Q.  In  September,  1950,  then  did  you  move  to  1706 
Cargyl  Lane?” 

“A.  Yes,  I  did,  but  she  did  not.  She  stayed  there 
once  or  twice  but  she  didn’t  really  move  there. 

“Q.  Have  you  headquarters  at  1706  Cargl  Lane 
ever  since? 

“A.  Yes. 

“Q.  Has  Mrs.  Osgood  ever  stayed  with  you  at  1706 
Cargyl  Lane? 

“A.  Yes,  she  has. 

“Q.  When? 

“A.  I  don’t  know  just  exactly  when  but  it  was  back 
two  or  three  years. 

“Q.  What  is  the  consideration  you  pay  for  these 
quarters  that  you  have  there? 

“A.  Well,  the  man,  who  also  works  for  the  company 
that  owns  the  house,  he  keeps  a  room  available  for 
me.  .  .  .” 

Appellant  then  testified  that  he  and  Appellee  lived  at 
1028  Connecticut  Avenue  in  the  District  of  Columbia 
from  December  of  1950  until  Appellant  moved  out  in  July, 
1952  (J.  App.  56).  The  witness  Mr.  Steed,  called  by  Ap¬ 
pellant,  testified  that  the  quarters  he  kept  available  for 
Appellant  consisted  of  one  room  in  his  house  and  that 
Appellant  has  stayed  there  about  once  a  month  from  Sep¬ 
tember  1950  until  the  present  time,  (J.  App.  77),  and 
further  that  the  Appellee  has  been  in  that  room  only  once 
and  that  was  in  September  1950.  (J.  App.  80). 

Appellant  admitted  on  further  cross-examination  that 
he  had  testified  in  a  deposition  taken  on  June  18,  1953, 
that  he  then  lived  at  the  Hay  Adams  House  in  the  Dis- 
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trict  of  Columbia  and  had  lived  there  for  ten  days;  and 
for  ten  months  prior  to  that  he  had  lived  at  2812  Con¬ 
necticut  Avenue  in  the  District  of  Columbia ;  and  for 
two  years  prior  to  that  he  lived  at  1028  Connecticut 
Avenue  also  in  the  District  of  Columbia  and  he  made 
absolutely  no  mention  of  having  any  residence  anywhere 
else.  (J.  App.  94).  On  November  7,  1952,  Appellant  exe¬ 
cuted  an  affidavit  tiled  in  this  case  in  which  he  stated 
that  he  “is  now  residing  at  2812  Connecticut  Avenue 
N.  W.,  Washington,  D.  C.”  (J.  App.  114)  In  his  verified 
answer  to  the  original  complaint,  Appellant  admitted 
Appellee’s  allegation  that  the  parties  had  resided  in  the 
District  of  Columbia  since  November  of  1949.  (J.  App. 
10S,  111).  Appellant’s  Virginia  residences  are  apparently 
the  product  of  an  afterthought.  At  most,  however,  the 
fact  that  an  employee  and  friend  kept  a  room  available 
for  Appellant  is  scant  evidence  of  a  legal  residence. 

Appellant  testified  that  he  voted  in  Virginia.  (J.  App. 
54)  The  legality  of  his  voting  registration,  however,  can¬ 
not  be  determined  in  a  divorce  action.  Demiett  v.  Den¬ 
nett,  63  App.  D.  C.,  253,  71  F.  (2d)  975.  Thus  the  evi¬ 
dence  clearly  supports  the  finding  that  the  Trial  Court 
made  on  the  issue  of  residence.  The  weight  to  be  given 
to  such  findings  on  appeal  is  set  out  in  Rule  52(a)  of  the 
Federal  Rules  of  Civil  Procedure  which  provides  that 
such  findings  shall  not  be  set  aside  unless  clearly  errone¬ 
ous,  due  regard  to  be  given  to  the  trial  Court’s  oppor¬ 
tunity  to  determine  the  credibility  of  the  witnesses.  The 
numerous  inconsistencies  in  Appellant’s  testimony  (he 
stated  under  oath  on  three  occasions  that  he  resided  in 
the  District  of  Columbia,  and  on  two  occasions  that  he 
was  a  resident  of  the  State  of  Virginia  during  the  same 
period  of  time)  destroyed  his  credibility  as  a  witness. 
This  Court  has  on  numerous  occasions  applied  Rule  52(a) 
of  the  Federal  Rules  of  Civil  Procedure,  and  recently  in 
Stewart  v.  Stewart ,  87  U.  S.  App.  D.  C.,  358,  185  F.  (2d) 
436,  this  Court  said: 
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“In  such  circumstances  we  have  said  time  and 
again  that  the  trial  court’s  findings  has  a  weight 
similar  to  that  of  the  verdict  of  a  jury  and  will  not 
be  disturbed  on  appeal  unless  a  mistake  of  judgment 
is  so  apparent  as  to  demand  a  reversal”. 

See  Frazier  v.  Frazier ,  61  App.  D.  C.,  279,  61  F.  (2d)  920. 

Applying  this  rule  to  the  finding  here,  and  upon  con¬ 
sidering  the  evidence  to  support  it,  there  can  be  little 
question  of  the  correctness  of  this  finding  and  it  should 
be  affirmed  by  this  Court. 

II.  The  Evidence  Clearly  Establishes  the  Charge  of  Cruelty 
and  Fails  to  Show  Condonation  by  Appellee 

The  rule  of  the  Stewart  case,  supra,  also  applies  to  the 
finding  of  cruelty  committed  by  Appellant  on  Appellee 
and  the  lack  of  condonation  as  alleged  by  Appellant.  The 
evidence  establishes  that  Appellant  was  and  is  a  chronic 
alcoholic,  this  by  his  own  admission.  (J.  App.  61)  The 
testimony  of  Appellee  shows  a  course  of  conduct  followed 
by  Appellant  of  physical  cruelty  as  well  as  contsant  har¬ 
assment  of  Appellee  and  her  child,  including  occasions  on 
which  Appellant  locked  Appellee  and  her  child  out  of 
their  apartment  in  the  night  forcing  Appellee  and  her 
infant  child  to  stay  in  a  furnished  room  in  the  building. 
(J.  App.  10,  11).  This  was  corroborated  by  the  witness 
Elmyra  Jones  who  worked  as  a  maid  for  the  parties  (J. 
App.  40),  and  by  the  witness  James  H.  Adamson  who  was 
the  night  manager  of  the  apartment  building  where  the 
parties  resided  at  1028  Connecticut  Avenue,  (J.  App.  44, 
45),  and  who  secured  the  room  for  Appellee  and  her  infant 
child  on  these  occasions. 

Appellee  testified  that  soon  after  their  marriage  she 
discovered  that  Appellant  was  drinking;  that  on  one  oc¬ 
casion  in  July  1951  when  the  parties  returned  home  from 
an  evening  at  the  Shoreham  Hotel,  Appellant  locked  her 
out  of  their  apartment  at  1028  Connecticut  Avenue  and 
kept  himself  bolted  in  for  three  or  four  days,  allowing 
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neither  Appellee  nor  the  maid  to  enter  the  apartment. 
(J.  App.  10).  Shortly  thereafter,  Appellant  disappeared 
and  Appellee  heard  nothing  from  him  until  she  received 
a  letter  from  him  from  Bermuda.  Appellee  testified  that  on 
January  1,  1952,  Appellant  had  become  violent  and  had 
tried  to  hit  her  with  a  chair;  that  she  locked  him  in 
his  bedroom  and  he  attempted  to  break  down  the  door 
with  a  chair.  That  on  several  occasions  he  insulted  her 
in  front  of  elevator  boys  and  spoke  to  her  in  profane 
language  on  these  occasions.  (J.  App.  11).  Appellant 
threatened  to  kill  Appellee  many  times  when  he  was  drink¬ 
ing.  Appellee  was  afraid  to  leave  her  bedroom  in  the 
apartment  unless  someone  else  was  present,  for  fear  that 
Appellant  would  kill  her.  (J.  App.  24)  On  one  occasion 
Appellant  grabbed  Appellee  by  the  hair  and  pulled  her 
and  shook  her  and  she  did  not  attempt  to  defend  herself 
because  she  was  afraid  he  would  kill  her.  In  June  of  1952 
Appellant  struck  Appellee  on  the  face  and  said  “the 
next  time  I’ll  break  your  god  dam  jaw”  and  he  threat¬ 
ened  the  life  of  their  infant  child.  (J.  App.  24).  On  an¬ 
other  occasion  Appellant  struck  Appellee  on  top  of  her 
head  with  all  his  force  and  Appellee  was  in  fear  that  she 
would  suffer  a  brain  injury.  Appellee  did  not  live  nor 
cohabit  with  Appellant  after  these  physical  assaults.  (J. 
App.  24) 

The  witness,  Elmyra  Jones,  who  was  employed  as  a 
maid  by  the  parties  testified  that  on  January  1,  1952, 
she  received  a  call  from  Mrs.  Osgood  and,  on  arriving 
at  the  apartment  house,  found  Appellee  and  her  baby  in 
a  room  in  the  building.  Appellee  had  no  food  for  the 
child,  so  the  witness  testified  she  went  to  the  apartment 
occupied  by  the  parties  to  get  some  food  for  the  baby 
and  found  Appellant  in  bed  nude.  (J.  App.  40)  She  also 
testified  that  she  heard  Appellant  threaten  Appellee  that 
he  would  break  her  jaw,  and  that  Appellant  cursed  Ap¬ 
pellee  in  her  presence.  (J.  App.  41)  On  cross-examina¬ 
tion  of  this  witness,  she  testified  that  during  the  period 
of  June  16,  1952  to  July  4,  1952,  she  did  not  see  the 


parties  in  bed  together  although  Appellant  remained  at 
the  apartment  during  this  time.  (J.  App.  43).  The  wit¬ 
ness,  James  H.  Adamson,  testified  that  he  was  the  night 
man  at  1028  Connecticut  Avenue  from  1949  until  1953 
and  in  this  capacity  he  knew  Appellant  and  Appellee.  (J. 
App.  44).  He  testified  that  on  at  least  two  occasions  he 
had  to  secure  a  room  for  Appellee  and  her  baby  when 
they  were  ejected  from  their  apartment  by  Appellant. 
(J.  App.  44).  On  one  occasion  he  called  Appellant  and 
Appellant  said  he  did  not  want  Appellee  in  his  room.  (J. 
App.  46).  On  another  occasion  at  Appellant’s  request  he 
connected  Appellant  with  Appellee  by  a  telephone  in  the 
lobby  of  the  apartment  building,  whereupon,  Appellant 
spoke  to  Appellee  in  a  loud  voice,  using  a  great  deal  of 
profanity.  (J.  App.  46)  On  another  occasion  this  witness 
testified  that  he  called  the  Police  after  complaints  from 
other  tenants  concerning  Appellant’s  conduct.  (J.  App. 
45,  47).  On  another  occasion  this  witness  heard  Appel¬ 
lant  threaten  Appellee’s  life.  (J.  App.  47). 

Appellant,  when  questioned  concerning  these  assaults, 
qualified  his  denial  in  the  following  testimony: 

“I  couldn’t  say  that  I  could  be  responsible  for 
what  I  might  have  said  when  I  was  drunk.  I  don’t 
remember.  I  know  I  never  meant  to  threaten  her.  I 
never  meant  to  hurt  her.  I  didn’t  wish  that  to  her  at 
all  but  I  might  have  said  things  when  I  was  drunk 
that  I  wouldn’t  mean.  I  undoubtedly  did.”  (J.  App. 
63) 

And,  parenthetically,  Appellant  undoubtedly  did  things 
as  well  as  said  things  when  he  was  drunk  that  he  appar¬ 
ently  does  not  remember. 

In  the  face  of  this  evidence,  Appellant  seeks  to  intro¬ 
duce  a  defense  of  condonation  upon  the  fact  that  the 
parties  resided  under  the  same  roof  for  a  couple  of  weeks 
after  this  cruelty  and  after  the  filing  of  the  complaint  on 
June  16,  1952.  The  Court  below  made  a  finding  that  the 
cruelty  alleged  in  the  complaint  was  committed  by  the 
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Appellant,  however,  there  was  no  evidence  which  would 
justify  a  finding  of  condonation,  and  the  Court  made  no 
finding  of  condonation. 

“In  the  absence  of  sexual  intercourse  between  Ap¬ 
pellant  and  Appellee,  her  continuing  for  a  few 
weeks  to  live  in  the  same  house  with  him  after  she 
knew  of  his  adultery  was  not  condonation  and  did  not 
bar  her  divorce  suit.”  Hammond  v.  Hammond ,  91 
II.  S.  App.,  D.  C.,  100,  198  F.  (2d)  529. 

See  Boyce  v.  Boyce ,  SO  U.  S.  App.  D.  C.,  355,  153  F.  (2d) 
229;  and  Marshall  v.  Marshall ,  55  App.  D.  C.  173,  3  F. 
(2d)  344. 

In  making  this  finding  the  Court,  of  course,  was  re¬ 
quired  to  weigh  the  credibility  of  the  witnesses.  The  evi¬ 
dence  pointed  clearly  toward  the  findings  made  by  the 
Court  on  these  issues  and  amply  supported  these  find¬ 
ings.  Therefore,  in  accordance  with  Rule  52(a)  of  the 
Federal  Rules  of  Civil  Procedure  and  the  principle  of  the 
Stewart  case,  supra,  this  finding  should  not  be  disturbed. 

There  is,  in  addition,  clear  and  compelling  proof  of 
adultery  on  the  part  of  the  Appellant  as  alleged  in  the 
supplemental  complaint.  The  Appellee  testified  that  on 
November  8,  1952,  she  went  to  the  Windsor  Hotel  at  Con¬ 
necticut  Avenue  and  Kalorama  Road  in  the  District  of 
Columbia  and  there,  in  company  with  two  private  detec¬ 
tives,  she  entered  Room  404  where  she  found  Appellant 
and  Gladys  Tompkins,  named  co-respondent  in  the  sup¬ 
plemental  complaint,  in  bed  together  clad  only  in  pajama 
tops.  (J.  App.  16-19).  Whereupon,  photographs  were 
taken  by  a  private  detective,  William  C.  Stanley,  who 
testified  that  he  took  the  photographs  which  were  re¬ 
ceived  in  evidence  and  were  designated  as  plaintiff’s  Ex¬ 
hibits  #1  and  #2.  (J.  App.  48-50)  This  witness  corrob¬ 
orated  the  fact  that  the  appellant  and  the  co-respondent, 
Gladys  Tompkins,  were  in  bed  together  as  testified  to  by 
Appellee.  However,  corroboration  was  not  necessary  since 
the  Appellant  himself  freely  admitted  that  on  November 


8,  1952,  he  was  in  bed  with  the  co-respondent  as  depicted 
in  these  pictures,  at  the  Windsor  Hotel  in  the  District  of 
Columbia,  and  he  further  admitted,  unhesitatingly,  that 
he  was  clad  only  in  pajama  tops  and  could  not  recall  the 
clothing  worn  by  the  co-respondent.  (J.  App.  96)  Appel¬ 
lant  further  admitted  that  the  co-respondent  was  mar¬ 
ried  at  the  time,  a  fact  which  he  knew;  that  he  rented 
the  room  in  his  own  name ;  that  the  co-respondent  brought 
a  suitcase  and  that  he  registered  with  the  intention  of 
staying  with  the  co-respondent  overnight;  and  that  she 
brought  cosmetics  and  sleeping  clothes.  (J.  App.  97)  Ap¬ 
pellant  further  admitted  that  in  April  of  1953  he  saw  the 
co-respondent  in  Florida  and  that  the  co-respondent  had 
endorsed  several  checks  for  him,  which  checks  were  re¬ 
ceived  in  evidence  as  plaintiff’s  Exhibit  #4.  (J.  App.  94, 
95)  The  evidence  so  clearly  supports  the  finding  of  adul¬ 
tery  that  further  discussion  is  not  necessary.  The  Ap¬ 
pellant  does  not  even  criticize  this  finding  of  fact  in  his 
brief,  but  attacks  the  sufficiency  of  the  service  of  process 
on  the  co-respondent,  which  will  be  discussed  later.  Nor 
does  Appellant  suggest  that  such  brazen  adultery  is  not 
cruelty.  For  as  the  Court  said  in  Schnor  v.  Schnor,  235 
Iowa  720,  17  NW  2nd  375,  151  ALR  628,  “It  is  difficult 
to  conceive  a  situation  more  calculated  to  impair  the  health 
and  mental  stability.”  In  this  case  the  Court  affirmed  a 
finding  of  cruelty  upon  evidence  of  adultery.  That  adul¬ 
tery  may  be  considered  as  evidence  of  cruelty  is  well 
recognized  by  the  authorities  in  this  field.  Nelson,  Divorce 
and  Annulment ,  Second  Edition,  Section  6.20.  A  finding 
of  adultery  alone  entitles  Appellee  to  a  limited  divorce. 
Title  16,  Section  403,  D.  C.  Code  (1951  Edition). 

Appellant  has  made  some  suggestion  in  his  brief  that 
Appellee  knew  of  Appellant’s  addiction  to  alcohol  prior 
to  the  marriage  and  makes  some  oblique  references  to  a 
defense  of  recrimination  and/or  the  defense  of  pre-marital 
knowledge  of  this  addiction.  The  purpose  of  this  com¬ 
ment  is  not  clear  since  the  Court  made  no  finding  to  this 
effect  and  Appellant  does  not  even  suggest  that  pre- 
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marital  knowledge  of  addiction  to  alcohol  gives  that  party 
a  license  to  commit  physical  assaults  on  the  other  party 
nor  to  commit  adultery  openly  and  brazenly. 

III.  The  Service  of  Process  Upon  the  Co-Respondent  Herein 
was  in  Accordance  with  the  Prescribed  Procedure  for 
Such  Service,  and  the  Court  Properly  Denied  the  Motion 
to  Strike  the  Complaint  and  the  Testimony  Relating  to 
Appellant's  Adultery 

The  supplemental  complaint  herein  was  served  on  the 
co-respondent  in  the  State  of  Virginia  on  January  23, 
1954,  some  36  days  after  the  summons  was  issued.  (J. 
App.  132)  The  return  certified  that  the  said  Gladys  Tomp¬ 
kins,  named  co-respondent,  was  a  non-resident  of  the 
District  of  Columbia.  (J.  App.  132)  Appellant  suggests 
that  this  service  was  invalid,  and  that  the  supplemental 
complaint  should  have  been  stricken. 

Title  16,  Section  417,  District  of  Columbia  Code  (1951 
Edition)  provides  that  a  co-respondent  shall  be  made  a 
defendant  and  be  brought  in  by  personal  service  of  pro¬ 
cess  or  by  publication  as  in  other  cases.  The  summons 
issued  on  the  supplemental  complaint  was  issued  pur¬ 
suant  to  Rule  4  of  the  Federal  Rules  of  Civil  Procedure, 
which  does  not  limit  the  life  of  a  summons.  Rule  4(e) 
of  the  Federal  Rules  of  Civil  Procedure  provides  that 
service  of  summons  upon  a  party  not  found  within  the 
state  shall  be  made  in  the  manner  prescribed  by  statute 
if  such  provision  is  made  by  statute.  Title  13,  Section 
108,  District  of  Columbia  Code  (1951  Edition)  provides 
in  part  that: 

“Personal  service  may  be  made  by  any  person  not 
a  party  to  or  otherwise  interested  in  the  subject 
matter  in  controversy  on  a  non-resident  defendant  out 
of  the  District  of  Columbia  'which  service  shall  have 
the  same  effect  and  no  other  as  in  order  of  publica¬ 
tion  duly  executed.’ ’ 


Service  of  process  of  the  supplemental  complaint  was 
made  exactly  as  required  by  this  section  and,  since  sub- 
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stituted  service  of  process  on  a  co-respondent  is  spe¬ 
cifically  authorized  by  Title  16,  Section  417,  District  of 
Columbia  Code  (1951  Edition),  the  Court  properly  de¬ 
nied  Appellant’s  motion  to  strike  the  supplemental  com¬ 
plaint. 

Appellant  suggests  in  his  brief  that  the  life  of  a  sum¬ 
mons  is  restricted  to  twenty  days  after  its  issuance  by 
Local  Rule  7,  which  provides: 

“Rule  7.  Return  of  Summons;  Publication  and 
Proof,  (a)  Return.  If  a  summons  be  not  served  it 
shall  be  returned  to  the  clerk’s  office  on  the  twentieth 
day  after  the  issuing  thereof.” 

Subparagraph  (b)  and  (c)  relate  to  publication  of  notice 
and  method  of  proof  of  publication.  It  is  clear  from  the 
provisions  of  this  rule  that  it  provides  only  for  a  procedure 
to  be  followed  in  the  event  that  publication  is  required  in 
lieu  of  personal  service.  The  procedure  for  publication  re¬ 
quires  that  a  summons  be  issued  and  returned  “Not  to 
be  found”,  Title  13,  Section  109,  District  of  Columbia 
Code  (1951  Edition).  Local  Rule  7  merely  prescribes  a 
procedure  to  be  followed  to  meet  the  requirements  of  that 
section.  It  is  not  necessary  to  have  a  summons  issued  and 
returned  “not  to  be  found”  prior  to  personal  service  of 
process  on  a  non-resident  in  the  state  where  he  resides. 
Gaines  v.  Gaines,  81  U.  S.  App.  D.  C.  260,  157  F.  (2d) 
521. 

Neither  Title  13,  Section  108  District  of  Columbia  Code 
(1951  Edition)  pursuant  to  which  service  of  the  supple¬ 
mental  complaint  was  made,  nor  Rule  4  of  the  Federal 
Rules  of  Civil  Procedure  pursuant  to  which  the  summons 
of  the  supplemental  complaint  was  issued,  limits  the  life 
of  a  summons.  The  authorities  are  in  accord  that  a  sum¬ 
mons  issued  under  Rule  4  is  good  until  served.  In  Volume 
1,  Barron  and  Holtzoff,  Federal  Practice  and  Procedure, 
Section  173,  the  following  comment  is  made : 

“It  should  be  noted  that  there  is  no  limit  to  the 
validity  of  the  summons  and  the  summons  remains 
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valid  until  served  subject  to  the  power  of  the  Court 
to  dismiss  the  case  for  failure  of  the  plaintiff  to  use 
due  diligence  to  procure  service.” 

Also  in  2  Moore’s  Federal  Practice,  2nd  Edition,  Section 
4.43,  that  learned  authority  comments: 

“Under  the  former  equity  practice,  if  service  of 
the  subpoena  was  not  effected  within  20  days  after 
its  issuance  it  was  returned  not  executed  and  an 
alias  subpoena  issued,  and  this  procedure  was  re¬ 
quired  to  be  followed  until  service  was  made.  Service 
made  with  a  subpoena  issued  more  than  20  days  be¬ 
fore  date  of  service  was  subject  to  a  motion  to  set 
aside.  Rule  4(g)  abolishes  this  practice.” 

The  framers  of  the  Federal  Rules  of  Civil  Procedure 
intended  to  abolish  the  time  limit  on  a  summons  as  is 
pointed  out  in  the  discussions  held  when  these  rules  were 
drafted.  In  Clark,  Proceedings  Cleveland  Institute,  1938, 
Page  209,  the  following  comment  is  made: 

“We  have  made  the  suggestion  in  the  motion  that 
later  rules  which  provide  for  the  dismissal  of  a  case 
which  is  not  promptly  presented  may  be  resorted  to. 
Suppose,  however,  no  action  had  been  taken  looking 
to  the  dismissal  of  the  case,  and  suppose  that  the 
summons  has  not  been  served  on  anyone,  I  think  then 
that  the  summons  would  remain  alive,  as  you  say,  and 
could  be  served.  Why  shouldn’t  it  be,  because  the 
only  other  alternative  is  to  go  to  the  clerk  and  get 
another  summons  of  the  same  kind.” 

In  the  case  of  Schram  v.  Koppin,  35  F.  Supp.  313,  the 
summons  was  served  several  months  after  issuance  there¬ 
of.  On  this  point  the  Court  stated: 

“Under  the  old  rules  and  the  so-called  ‘Conformity 
Act’,  28  U.S.C.  Section  724,  governing  service  of 
process  the  Federal  Courts  followed  the  State  pro¬ 
cedure  and  a  return  day  in  the  original  suit  was  al¬ 
ways  specified  within  which  the  writ  must  be  served. 
If  no  service  was  obtained  during  that  time,  an  alias 
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was  issued  and  many  times  alias  followed  alias  ad 
infinitum. 

‘  ‘Under  the  new  rules,  however,  there  is  no  pro¬ 
vision  within  which  time  service  must  be  made.  This 
innovation  was  the  subject  of  some  consideration  at 
the  several  conferences  called  to  discuss  the  new  rules 
before  their  adoption,  although  not  as  much  as  one 
would  expect.  The  old  procedure  of  issuing  alias  sum¬ 
mons  was  discontinued  and  the  ‘no  process  within  a 
year’  rule  was  suggested  as  being  a  safeguard  to 
any  fraudulent  tolling  of  the  statute  of  limitations.’ ’ 

The  Court  then  suggested  that  an  attempt  to  limit  the  time 
within  which  a  writ  issued  must  be  served  would  be  in¬ 
consistent  with  the  Federal  Rules  of  Civil  Procedure  and 
therefore  not  valid. 

Since  service  of  the  supplemental  complaint  on  the  co¬ 
respondent  was  properly  effected  as  required  by  Title  13, 
Section  108,  District  of  Columbia  Code  (1951  Edition), 
and  in  accordance  with  the  rule  of  Gaines  v.  Gaines ,  supra, 
and  since  the  summons  was  valid  when  served,  the  co¬ 
respondent  was  properly  before  the  Court  and  the  Court 
correctly  denied  Appellant’s  motion  to  strike  the  supple¬ 
mental  complaint. 

IV.  The  Trial  Court  Properly  Upheld  the  Validity  of  Appel¬ 
lant's  Florida  Divorce  and  Correctly  Ruled  That  Appel¬ 
lant  Was  Estopped  From  Denying  the  Validity  of  His 
Prior  Divorce 

It  is  difficult  to  see  the  purpose  of  the  Appellant’s  at¬ 
tack  on  the  finding  made  by  the  Court  below  that  the  Ap¬ 
pellant  had  obtained  a  valid  divorce  from  his  second  wife, 
Nancy  Hancock  Osgood,  on  June  2,  1949.  Appellant  con¬ 
cludes  his  discussion  on  this  point  by  stating  that  the 
Trial  Court  should  have  refrained  from  making  a  finding 
on  this  point  or  that  the  Court  should  have  held  the  pro¬ 
ceedings  fraudulent  and  void,  despite  the  fact  that  there 
was  no  evidence  of  fraud.  It  should  be  noted  first  that  the 
issue  of  the  validity  of  Appellant’s  prior  divorce  was 
raised  by  the  Appellant  in  his  answer  to  the  supplemental 
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complaint  after  lie  had  previously  admitted  under  oath  the 
validity  of  his  marriage  to  Appellee  in  his  answer  to  the 
original  complaint.  (J.  App.  108,  111)  Having  raised  the 
issue,  the  Court  then  requested  Appellant  to  adduce  evi¬ 
dence  in  support  of  his  contention.  However,  counsel  for 
Appellant  declined  to  offer  any  testimony  or  evidence  in 
support  of  this  allegation.  (J.  App.  1)  Counsel  for  Appel¬ 
lant  further  stated  that  although  he  disputed  the  validity 
of  this  divorce  he  would  not  raise  the  issue.  (J.  App.  6) 
Later  during  the  cross-examination  of  the  Appellant  when 
the  issue  of  the  validity  of  Appellant’s  prior  divorce  was 
made  the  subject  of  cross-examination,  the  Court  stated 
that  it  had  already  found  that  the  divorce  %vas  valid  and 
counsel  for  Appellant  stated:  “We  waived  that  issue,  of 
course,  we  didn’t  press  it.”  (J.  App.  9S)  It  is  difficult 
therefore  to  see  the  relevancy  of  Appellant’s  attempt  to 
press  his  attack  on  the  Florida  divorce  on  appeal  with 
no  support  in  the  record. 

There  was  before  the  Court  a  properly  certified  copy  of 
the  proceedings  in  the  case  of  Austin  Branch  Osgood  v. 
Nancy  Hancock  Osgood  in  the  Circuit  Court  of  the  Tenth 
Judicial  Circuit  of  Florida  in  and  for  Polk  County  which 
was  received  in  evidence  and  designated  as  plaintiff’s  Ex¬ 
hibit  #3.  This  record  shows  that  Appellant  appeared  in 
this  proceeding  and  testified  and  was  cross-examined  by 
the  attorney  for  his  wife.  Findings  were  entered,  a  decree 
of  divorce  in  favor  of  Appellant  was  entered,  and  no  ap¬ 
peal  has  been  taken  from  this  judgment. 

Since  Appellant  raised  the  issue  of  the  validity  of  that 
divorce,  and  then  failed  to  produce  any  evidence  or  testi¬ 
mony  in  support  of  this  allegation,  the  Court  was  required 
to  make  a  finding  on  the  issue  adverse  to  Appellant’s 
contention.  The  Trial  Court  of  course  was  required  to 
determine  the  validity  of  the  marriage  of  the  parties  be¬ 
fore  proceeding  with  the  divorce  action.  It  appeared  from 
the  record  that  the  Appellant  herein  had  invoked  the  jur¬ 
isdiction  of  the  Florida  court,  and  the  Court  below  made 
a  finding  to  that  effect.  (J.  App.  5)  Although  Appellant 
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cannot  properly  contest  the  validity  of  that  divorce  on 
appeal  without  support  in  the  record,  the  authorities  are 
unanimous  in  supporting  the  action  of  the  Trial  Court  and 
will  be  brought  to  the  attention  of  this  Court  briefly. 

The  cases  of  Sherrer  v.  Sherrer,  334  U.  S.  343,  92  L.  ed. 
1429,  68  S.  Ct.  1087,  1097,  1  ALR  2nd  1355,  and  Coe  v. 
Coe,  334  U.  S.  378,  92  L.  ed.  1451,  68  S.  Ct.  1094  1  ALR 
2nd  1376,  have  settled  the  point  that  a  party  who  enters 
an  appearance  in  a  proceeding  in  one  state  may  not  re¬ 
litigate  the  jurisdictional  facts  in  another  state. 

Moreover,  the  Appellant  herein  was  estopped  from  de¬ 
nying  the  validity  of  his  prior  divorce.  In  Goodloe  v. 
Hawk,  72  App.  D.  C.  287,  112  F.  (2d)  753,  which  overruled 
Simmons  v.  Simmons,  57  App.  D.  C.  216,  19  F.  (2d)  640 
and  Fry  v.  Fry,  61  App.  D.  C.  232,  59  F.  (2d)  1046  cited 
by  Appellant,  the  Court  stated  the  substance  of  its  de¬ 
cision  on  the  question  of  estoppel  at  72  App.  D.  C.  291  as 
follows : 

“From  a  pragmatic  viewpoint,  judicial  invalidation 
of  irregular  foreign  divorces  and  attendant  remar¬ 
riages,  years  after  both  events,  is  a  less  than  inef¬ 
fective  sanction  against  an  institution  whose  charm 
lies  in  its  immediate  respectability.  We  think  it  may 
be  stated  that  the  general  public  policy  in  this  juris¬ 
diction,  as  judicially  interpreted,  no  longer  prevents 
application  in  annulment  actions  of  the  laches  and 
estoppel  doctrines  in  determining  the  effect  to  be 
given  such  divorce  decrees.’ ’ 

Appellant  herein  personally  secured  the  marriage  license 
for  his  marriage  to  Appellee  (J.  App.  98).  He  now  main¬ 
tains  that  he  committed  a  fraud  upon  the  Florida  Court 
and  seeks  to  take  advantage  of  his  own  fraud  to  invalidate 
his  marriage  to  Appellee. 

“A  merely  partial  statement  of  his  part  in  the 
matter  will  show  with  what  ill  grace  he  now  seeks  to 
undo  what  his  own  hand  wrought.”  Saul  v.  Saul,  74 
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App.  D.  C.  287,  122  F.  (2d)  64. 

“It  can  never  lie  with  a  litigant  whether  by  pas¬ 
sive  consent,  or  by  affirmative  action,  to  lead  a  Court 
to  find  a  fact  justified  and  fit  to  be  carried  into  judg¬ 
ment,  and  then  to  contend  in  another  Court  that  the 
same  fact  at  the  same  time  and  within  his  own  knowl¬ 
edge  was  otherwise.  .  .  .”  Curry  v.  Curry ,  65  App. 
D.  C.  47  (79  F.  (2d)  172).  See  also  Ruppert  v.  Rup- 
pert,  77  U.  S.  App.  D.  C.  65, 134  F.  2d  497. 

Therefore,  the  Court  below  properly  upheld  the  validity 
of  Appellant’s  divorce  prior  to  his  marriage  to  Appellee, 
and  properly  concluded  that  Appellant’s  marriage  to  Ap¬ 
pellee  was  lawful. 

V.  The  Trial  Court  Properly  Enjoined  Appellant  From  Reliti¬ 
gating  the  Validity  of  His  Marriage  to  Appellee  in  the 
State  Court  in  Arlington,  Virginia 

As  has  been  mentioned  previously  in  this  brief,  the  Ap¬ 
pellant  in  his  verified  answer  to  the  original  complaint 
admitted  that  he  and  Appellee  were  lawfully  married  in 
the  District  of  Columbia  on  August  9,  1949.  (J.  App.  Ill) 
Notwithstanding  this  sworn  admission,  Appellant  filed  suit 
to  annul  this  marriage  in  the  Circuit  Court  of  Arlington, 
Virginia  on  November  9,  1953  (J.  App.  119-122),  in  which 
Appellant  for  the  first  time  stated  that  his  marriage  to 
Appellee  was  not  lawful  because  of  a  prior  existing  mar¬ 
riage.  (J.  App.  119-122).  In  his  complaint  for  annulment 
Appellant  stated  that  he  had  instituted  proceedings  for 
divorce  from  his  former  wife  Nancy  Hancock  Osgood  in 
the  Tenth  Judicial  Circuit  Court  of  Florida  in  and  for 
Polk  County  on  or  about  May  2,  1949.  (J.  App.  121).  Ap¬ 
pellant  further  alleged  that  a  decree  of  absolute  divorce 
was  entered  by  the  Florida  Court  on  June  2,  1949;  (J. 
App.  121),  that  on  August  9,  1949,  he  married  Appellee 
herein;  that  although  Appellant  had  invoked  the  juris¬ 
diction  of  the  Florida  Court,  he  now  alleges  that  he  had 
not  been  a  bona  fide  resident  of  Florida  and  requested 
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that  the  Florida  divorce  be  decreed  null  and  void.  (J. 
App.  121)  On  December  11,  1953,  the  Court  below  entered 
an  Order  enjoining  Appellant  from  proceeding  with  the 
suit  for  annulment  in  Virginia,  pendente  lite.  (J.  App. 
127,  128)  On  January  6,  1954,  the  Appellant  filed  an 
answer  to  the  supplemental  complaint  herein  in  which  he 
denied  the  validity  of  his  marriage  to  Appellee  for  the 
reason  that  he  was  allegedly  still  married  to  Nancy  Han¬ 
cock  Osgood  at  the  time  of  his  marriage  to  Appellee.  (J. 
App.  133)  As  is  set  out  above,  the  Court  below  on  the 
trial  of  this  case  made  a  finding  that  the  marriage  between 
Appellant  and  Appellee  was  a  valid  marriage.  (J.  App. 
139)  This  finding  was  made  after  Appellant  had  failed 
to  introduce  any  evidence  or  testimony  in  support  of  his 
contention.  (J.  App.  1)  The  Court  then  made  the  prior 
injunction  permanent.  (J.  App.  6) 

The  sole  issue  in  the  annulment  proceeding  in  the  Vir¬ 
ginia  Court  is  the  validity  of  Appellant’s  marriage  to 
Appellee.  The  purpose  in  enjoining  Appellant  from  pro¬ 
ceeding  with  that  case  is  to  prevent  relitigation  of  the 
same  facts  in  the  State  Court  when  those  facts  have  been 
fully  adjudicated  in  the  Court  below.  Not  satisfied  with 
the  result  in  the  District  Court,  Appellant  desires  to  re¬ 
litigate  the  same  issue  in  the  State  Court  of  Virginia.  It 
is  reasonable  to  assume  that  if  Appellant  is  not  successful 
in  Virginia,  he  might  raise  the  issue  in  the  47  remaining 
states  (with  the  possible  exception  of  Florida)  in  the 
hopes  that  some  court  might  rule  in  his  favor  despite  the 
plea  of  res  judicata.  Certainly  Appellee  would  not  he  re¬ 
quired  to  incur  the  prohibitive  expense  of  traveling  to  the 
various  states  and  hiring  attorneys  for  the  purpose  of 
contesting  Appellant’s  allegations  wherever  he  chooses 
to  raise  them.  The  issue  of  the  validity  of  the  marriage 
of  Appellant  and  Appellee  was  raised  here  by  the  Ap¬ 
pellant  himself.  Obviously  the  Court  below  was  required 
to  determine  the  validity  of  Appellant’s  marriage  to  Ap¬ 
pellee  before  the  Court  could  entertain  a  suit  for  divorce 
based  upon  that  marriage.  There  must  be  an  end  to  all 
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litigation,  and  the  Court  below  having  jurisdiction  of  the 
parties  and  the  subject  matter,  properly  heard  the  issue, 
decided  it,  and  then  enjoined  Appellant  from  relitigating 
the  same  issue  in  other  courts.  The  power  of  the  District 
Court  to  issue  such  an  injunction  is  clear. 

Prior  to  the  decision  in  Toucey  v.  New  York  Life  In¬ 
surance  Company ,  314  U.  S.  118,  86  L.  ed.  100,  62  S.  Ct. 
139,  137  ALR  967,  the  power  of  a  Federal  Court  to  enjoin 
relitigation  in  State  Courts  of  cases  fully  adjudicated  in 
the  Federal  Courts  was  not  questioned.  The  Supreme 
Court  held  in  the  Toucey  case,  however,  that  such  power 
did  not  exist  in  the  Federal  Courts.  This  decision  was 
based  upon  Title  28,  USC  Section  379,  which  was  amended 
in  1948  and  is  now  contained  in  Title  28,  USC  Section 
2283.  The  cases  cited  by  Appellant  were  decided  prior  to 
this  amendment.  The  revisors  note  to  Section  2283  reads 
in  part: 

“The  exceptions  specifically  include  the  words  ‘to 
protect  or  effectuate  its  judgment ’  for  lack  of  which 
the  Supreme  Court  held  that  the  Federal  Courts  are 
without  power  to  enjoin  relitigation  of  cases  fully 
adjudicated  by  such  Courts.  ’ 

Therefore,  the  case  of  Idemnity  Insurance  Co.  v.  Smoot, 
80  U.  S.  App.  D.  C.  287,  152  F.  (2d)  667  decided  prior  to 
this  amendment  is  no  longer  applicable.  Appellant  quotes 
the  applicable  law  in  his  brief  on  Page  40  wherein  he 
quotes  from  14  Cyclopedia  of  Federal  Procedure,  3rd 
Edition,  Page  893,  to  the  effect  that 

“the  words  ‘to  protect  or  effectuate  its  judgment’ 
were  specifically  included  in  28  U.  S.  Code  2283  in  the 
new  judicial  code  in  order  to  enable  Federal  Courts 
to  enjoin  relitigation  in  State  Courts  of  cases  and 
controversies  fully  adjudicated  by  the  Federal 
Courts.” 

This  interpretation  was  applied  in  the  case  of  Jackson  v. 
Carter  Oil  Co.,  179  F.  (2d)  524,  cert.  den.  340  U.  S.  812, 
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71  S.  Ct.  39,  95  L.  ed.  597,  wherein  the  Court  said  in  affirm¬ 
ing  a  permanent  injunction: 

“The  legislative  history  of  the  act  clearly  discloses 
that  its  purpose  was  to  overcome  the  effect  of  the 
Toucey  decision  and  to  give  Federal  Courts  the  power 
to  enjoin  the  relitigation  of  cases  and  controversies 
which  have  been  fully  adjudicated  in  such  courts  and 
we  so  hold.” 

See  Berman  v.  Denver  Tramway  Cory 197  F.  (2d)  946 
■wherein  a  permanent  injunction  of  this  type  was  also 
granted.  Appellant  argues  that  the  appearance  of  the  Ap¬ 
pellee  in  the  Virginia  proceeding  was  not  drawn  to  the 
attention  of  the  trial  Judge.  However,  an  appearance  in 
the  State  Court  does  not  waive  the  right  to  an  injunction 
in  a  case  where  such  an  injunction  is  otherwise  proper. 
Jessup  v.  Wabash,  St.  Louis  Railroad  Company,  44  F. 
(2d)  663,  666. 

Since  the  sole  issue  in  the  Virginia  proceeding  is  the 
validity  of  the  marriage  of  Appellant  and  Appellee,  and 
since  this  issue  was  raised  by  Appellant  herein  and  fully 
adjudicated,  the  Court  properly  enjoined  Appellant  from 
relitigating  the  same  facts  in  a  State  Court. 

VI.  The  Trial  Court  Properly  Defined  the  Right  of 
Visitation  of  Appellant 

Appellant  complains  that  the  Trial  Court  did  not  define 
Appellant’s  right  of  visitation  with  his  child  with  sufficient 
particularity.  In  view  of  the  finding  by  the  Trial  Court 
that  the  Appellant  is  an  admitted  alcoholic  and  has  been 
such  since  he  was  18  years  of  age,  (J.  App.  138)  the 
Court  properly  conditioned  his  right  to  see  and  visit  with 
the  child  of  the  parties  to  such  times  as  shall  be  deter¬ 
mined  with  the  consent  of  Appellee.  Obviously  the  Court 
could  not  determine  Appellant’s  condition  as  to  sobriety 
on  each  occasion  that  he  sought  to  see  the  minor  child. 
The  Court  did  not  intend  that  Appellant  should  see  his 
child  when  he  was  under  the  influence  of  alcohol.  It  should 
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be  noted  that  Appellant  testified  that  his  permit  to  operate 
an  automobile  had  been  revoked  in  the  District  of  Colum¬ 
bia,  the  State  of  New  York,  and  the  State  of  Virginia  for 
driving  while  under  the  influence  of  alcohol.  (J.  App.  91) 
Notwithstanding,  the  Appellant  testified  that  he  continued 
to  operate  an  automobile  although  admitting  that  he 
should  not.  (J.  App.  92)  The  obvious  danger  in  allowing 
such  an  irresponsible  person  to  have  this  minor  child  with 
him  required  the  Trial  Court  to  place  some  restriction  on 
his  right  of  visitation.  If  Appellant’s  position  changes  in 
the  future  he  may,  of  course,  apply  at  any  time  to  the 
District  Court  for  modification  of  his  right  of  visitation. 
Title  16,  District  of  Columbia  Code  (1951  Edition),  Sec¬ 
tion  413. 

VII.  The  Trial  Court  Awarded  Support  and  Maintenance  to 
Appellee  and  Her  Minor  Child  Consistent  with  Appellant's 
Present  Financial  Position 

Appellant  represented  to  the  Court  that  he  receives 
approximately  $13,200.00  per  year  income  from  a  trust 
fund  in  addition  to  his  salary  as  President  of  the  Blue 
Ridge  Slate  Corporation,  Charlottesville,  Virginia,  which 
corporation  is  owned  and  controlled  by  Appellant  and 
his  family.  (J.  App.  87,  113,  129).  Appellant’s  salary  as 
President  of  this  Company  according  to  Appellant’s  own 
statement  was  $12,000.00  annually.  (J.  App.  112,  113,  128) 
Appellant  testified,  however,  that  he  and  an  employee  of 
the  Blue  Ridge  Slate  Corporation  held  a  meeting  of  the 
Board  of  Directors  at  Appellant’s  apartment  in  Arlington, 
Virginia  in  December  1953  just  two  days  prior  to  Appel¬ 
lant’s  appearance  before  the  Domestic  Relations  Com¬ 
missioner  relative  to  his  motion  to  reduce  alimony,  at 
which  time  Appellant  reduced  his  salary  from  $12,000.00 
per  year  to  $6,000.00  per  year.  This  act,  the  Court  below 
found  as  a  fact,  appeared  to  be  a  subterfuge.  (J.  App. 
138)  The  Court  further  found  as  a  fact  that  Appellant’s 
assignment  of  $200.00  per  month  of  his  income  to  the 
Charlottesville  Bank  was  made  just  prior  to  hearing  on 
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Appellant’s  motion  to  reduce  the  pendente  lite  alimony 
award.  (J.  App.  138)  Appellant  complains  now  of  an 
award  of  $600.00  per  month  on  Appellant’s  income  of 
more  than  $2,000.00  per  month.  This  award  by  the  Court 
after  full  hearing  was  quite  modest  and  should  not  be 
disturbed.  Appellee  is  entitled  to  maintenance  in  the  man¬ 
ner  which  the  station  of  life  of  the  parties  makes  appro¬ 
priate.  Pederson  v.  Pederson,  71  App.  D.  C.  26,  35,  107 
F.  (2d)  227,  236.  As  to  the  award  of  counsel  fees  in  the 
amount  of  $3,000.00,  Appellant  offered  to  pay  the  sum  of 
$2,500.00  for  counsel  fees.  (J.  App.  107)  The  Trial  Court, 
after  reviewing  the  voluminous  pleadings,  motions  and 
depositions  as  well  as  the  extended  hearing  in  the  Court 
below,  awarded  a  fee  of  $3,000.00  Such  award  was  not  an 
abuse  of  discretion  and  should  not  be  set  aside  or  modified 
by  this  Court. 


CONCLUSION 

Findings  of  fact  by  a  Court  sitting  without  a  jury 
should  not  be  disturbed  on  appeal  unless  clearly  errone¬ 
ous.  The  findings  of  the  Court  below  are  supported  by 
the  evidence ;  and  the  injunction  and  the  award  of  custody, 
alimony  and  maintenance  are  clearly  consistent  with  the 
evidence  adduced.  For  the  foregoing  reasons  and  authori¬ 
ties  relied  upon,  it  is  respectfully  submitted  that  the 
judgment  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

Lewis  H.  Shapiro 
Robert  L.  Ackerly 

201-205  Tower  Building 
Washington  5,  D.  C. 

Attorneys  for  Appellee 
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United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit 


No.  12,294 


AUSTIN  BRANCH  OSGOOD,  Appellant 

v. 

KATHARYN  F.  OSGOOD,  Appellee 


REPLY  BRIEF  FOR  APPELLANT 


I 

AS  TO  APPELLEE'S  QUESTIONS  PRESENTED 

All  of  Appellee’s  questions  presented  are  predicated  on 
certain  assumed  facts  or  law  although  the  same  are  actually 
in  issue: 

<<1  *  *  #  where  uncontradicted  evidence  of  both 
parties  showed  that  Appellee  maintained  her  sole  residence 
in  the  District  of  Columbia  for  more  than  two  years  prior 
to  the  filing  of  the  complaint  herein.” 

“2.  #  •  *  Appellant  remained  in  the  same  quarters  for 
a  short  period  of  time  after  the  acts  of  cruelty  alleged  were 
committed,  without  cohabitation.  *  *  *” 
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“3.  *  *  *  Appellant  offered  no  evidence  to  impugn  its 
(sic)  validity  of  that  divorce  *  *  *  Appellant  urges  its 
invalidity  for  the  first  time  on  appeal.’ ’ 

“4.  *  *  *  from  relitigating  the  validity  of  his  marriage 
to  Appellee  when  these  issues  were  fully  adjudicated  by  the 
Court  below  *  *  *” 

“5.  *  *  *  the  Supplemental  complaint  was  served  per¬ 
sonally  on  the  co-respondent  *  *  *  in  compliance  with 
Title  13,  Section  103,  District  of  Columbia  Code.  *  *  *” 

“6.  *  *  *  $300.00  per  month  alimony  *  *  *  and 
$300.00  per  month  support  for  the  minor  child,  when 
evidence  showed  Appellant’s  income  was  between  $1,500 
and  $2,000  per  month.” 


II 

AS  TO  APPELLEE'S  STATEMENT  OF  THE  CASE 

It  is  asserted  at  page  1  of  Appellee’s  Brief  that  in  his 
Answer  (filed  August  29,  1952)  to  the  original  Complaint, 
Appellant  neither  admitted  nor  denied  Appellee’s  allega¬ 
tions  of  District  residence  for  two  preceding  years,  but  his 
corresponding  demand  for  strict  proof  of  such  residence 
is  not  mentioned  (App.  Ill) ;  at  page  2,  that  annual  income 
of  $25,200  ($13,200  salary,  plus  $12,000  trust  income)  was 
admitted,  but  deleting  Appellant’s  ensuing  averment  “that 
the  continuation  of  such  salary  is  doubtful,  because  of  the 
present  marked  decline  in  the  Company’s  volume  of 
business”  (App.  112);  at  page  2,  that  Appellant  admitted 
his  addiction  to  alcohol,  but  omitting  his  ensuing  averment 
that  “such  condition  existed  for  many  years  prior  to  his 
marriage  to  plaintiff,  of  which  fact  plaintiff  had  knowledge 
at  the  time”  (App.  Ill) ;  at  page  2,  that  the  Supplemental 
Complaint  was  served  on  the  co-respondent  in  Virginia  on 
January  23,  1954,  omitting  to  add  that  such  purported 
service  was  personal,  and  was  thereafter  quashed  (App. 
139,  14-16) ;  at  page  3,  that  in  his  Answer  to  the  Supple¬ 
mental  Complaint,  Appellant  raised  for  the  first  time  the 
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defense  of  condonation  to  the  cruelty  alleged  in  the  original 
Complaint,  when  in  fact  he  had  raised  it  by  motion  filed 
June  9,  1953,  to  dismiss  that  Complaint  on  that  ground 
(Appellant’s  Brief,  page  4,  subparagraph  (d)) ;  at  page  3, 
that  the  Court  awarded  $300  per  month  permanent  alimony 
and  $300  monthly  support  for  the  child,  when  in  fact  the 
Court  had  ruled  that  it  would  not  make  separate  awards 
(App.  106),  and  had  also  concluded  “that  plaintiff  is 
entitled  to  an  award  of  Six  Hundred  ($600.00)  Dollars  per 
month  for  the  maintenance  of  said  plaintiff  and  minor 
child,  to  be  allocated  for  purposes  of  taxation  as  follows: 
Three  Hundred  ($300.00)  Dollars  for  the  plaintiff  Kath- 
aryn  F.  Osgood,  and  Three  Hundred  ($300.00)  Dollars  for 
the  support  of  the  minor  child,  Kevan  D.  Osgood,  commenc¬ 
ing  as  of  April  1, 1954,  and  like  payments  to  plaintiff  of  Six 
Hundred  ($600.00)  Dollars  *  *  *  on  the  first  day  of  each 
and  every  month  thereafter.”  (App.  139) 

III 

AS  TO  APPELLEE'S  SUMMARY  OF  ARGUMENT 

On  her  page  4,  at  paragraph  2,  Appellee  states  that  the 
finding  of  adultery  is  not  contested  by  Appellant,  when  as 
a  matter  of  fact  his  Point  3  is  directed  to  that  issue 
(Appellant’s  Brief  9,  26-31) ;  and  at  page  5,  paragraph  7, 
(1)  that  the  Court  found  that  Appellant’s  income  is  at 
least  $20,000  per  year  and  perhaps  more,  when  in  fact  the 
Court  remarked:  “I  have  the  feeling  that  his  income  runs 
somewhere  around  $20,000  a  year”  (App.  107),  and  later 
found  “That  the  said  defendant  presently  receives  from  a 
trust  fund  about  $14,000  per  year,  as  well  as  $6,000  per 
year  salary  from  the  Blue  Ridge  Slate  Corporation 
*  *  #”  (App.  138);  and  (2)  that  the  Court  limited  the 
alimony  award  “because  Appellant  is  indebted  to  the 
Federal  Government  for  back  income  taxes,”  when  in  fact 
there  is  no  such  finding  or  showing. 
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IV 

AS  TO  APPELLEE'S  ARGUMENT 
I.  The  Issue  of  Appellee's  Residence 


(a) 

At  her  pages  S  and  9,  Appellee  carries  an  excerpt  from 
Appellant’s  testimony,  but  omits  giving  bis  concluding 
answer  thereat  in  full: 

“A.  Well,  the  man,  who  also  works  for  the  company 
that  owns  the  house,  he  keeps  a  room  available  for  me. 
In  return  for  doing  that,  I  allow  him  to  use  my  furni¬ 
ture  in  his  house  *  #  *  he  himself  said  that  about 
half  the  furniture  in  the  house  is  mine,  and  in  return 
for  the  use  of  that  furniture,  he  lets  me  use  the  room 
whenever  I  want.  He  keeps  it  available  for  me.” 
(App.  56) 

On  page  9,  Appellee  asserts  that  Appellant  testified  that 
they  lived  at  1028  Connecticut  Avenue,  N.W.,  from 
December  1950  until  he  moved  out  in  July  1952,  but  omits 
his  accompanying  testimony  that  the  Blue  Ridge  Slate  Cor¬ 
poration  took  out  the  lease  there,  in  December  1950  (App. 
56),  and  that  he  and  Appellee  lived  there,  off  and  on,  until 
July  1952,  when  he  moved  out,  and  that  they  were  co¬ 
habiting  when  she  filed  her  suit  on  June  16,  1952.  (App. 
56,  57) 

Appellee  then  continues,  pages  9,  10: 

“Appellant  admitted  on  further  cross-examination 
that  he  had  testified  in  a  deposition  taken  on  June  18, 
1953,  that  he  then  lived  at  the  Hay  Adams  House  in 
the  District  of  Columbia,  and  had  lived  there  for  ten 
days;  and  for  ten  months  prior  to  that  he  had  lived 
at  2812  Connecticut  Avenue  in  the  District  of 
Columbia ;  and  for  two  years  prior  to  that  he  lived  at 
102S  Connecticut  Avenue,  also  in  the  District  of 
Columbia,  and  he  made  absolutely  no  mention  of 
having  any  residence  elsewhere.” 
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Actually,  Appellant’s  testimony  was  to  the  contrary  of 
the  immediately  preceding  statement.  He  was  asked  on 
cross-examination  whether  he  remembered  testifying  to 
the  above  residences  at  the  time  of  the  deposition  (App. 
94),  and  the  following  ensued  (App.  94) : 

“A.  Those  addresses  were  given  but  that  doesn’t 
include  the  fact  that  I  was  in  Charlottesville  a  good 
deal  of  the  time,  too. 

“Q.  Answer  the  question.  Didn’t  you  say  this? 

“A.  If  you  read  it  to  me,  and  say  I  said  it,  I  said  it. 

“Q.  You  were  under  oath  then  too,  weren’t  you? 

“A.  Certainly. 

“Q.  And  I  do  say  it  appears  here.  *  *  *” 

As  will  be  seen,  counsel  was  also  doing  some  of  the  testi¬ 
fying. 


(b) 

Facts  which  irrefutably  establish  Appellant’s  Virginia 
domicile  and  residence  from  1942  to  date  are  presented 
pages  13-16  of  his  Brief,  to  which  attention  is  again  in¬ 
vited.  Apparently  Appellee  recognizes  their  impreg¬ 
nability,  as  she  seeks  to  divert  to  a  false  issue,  namely  that 
the  legality  of  Appellant’s  voting  registration  in  Virginia 
cannot  be  determined  in  a  divorce  action,  citing  Dennett  v. 
Dennett ,  63  App.  D.C.  252,  71  F.  2d  975.  Aside  from  what¬ 
ever  direct  bearing  such  decision  might  have  on  Appellee’s 
false  issue,  its  following  recitals  and  dicta  (253)  do  serve 
to  confirm  that  on  the  facts  as  shown  herein,  Appellant’s 
domicile  or  residence  has  been  in  Virginia  continuously 
from  1942  to  date,  and  never  at  any  time  in  the  District 
of  Columbia: 

“When  this  plaintiff  graduated  from  the  Naval 
Academy  and  entered  the  service,  he  registered  the 
District  of  Columbia  as  his  place  of  legal  residence, 
and  he  renewed  that  registration  every  six  months 
thereafter,  including  the  period  of  these  proceedings, 
and  the  acts  complained  of  herein.  Furthermore,  the 
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plaintiff  was  born  in  the  District  of  Columbia;  lived 
here  with  his  parents  and  attended  school  here  until 
he  entered  the  Naval  Academy;  he  joined  a  Church 
here  in  his  youth,  and  has  maintained  his  membership 
therein;  when  he  joined  the  American  Legion  while 
stationed  in  New  Jersey,  he  joined  a  Post  of  the  Dis¬ 
trict  of  Columbia ;  and  the  only  living  members  of  his 
family  identified  in  the  record,  namely  his  mother  and 
married  sister,  live  here.  Residence  is  dependent  upon 
considerations  of  intention  and  conduct,  which  make 
each  case  rest  upon  its  own  facts  and  circumstances, 
and  the  whole  course  of  plaintiff’s  conduct,  and  the 
background  of  his  life,  indicate  his  intention  to  make 
the  District  of  Columbia  his  permanent  place  of  legal 
residence,  with  the  sole  exception  of  his  registry  as 
a  voter  of  New  Jersey.  That  episode  is  inconsistent 
with  his  residence  here,  and  from  his  own  account, 
thereof,  he  perceived  this  inconsistency  before  casting 
a  vote,  and  never  did  vote  in  New  Jersey.  *  *  *  We  are 
of  the  opinion  that  this  episode,  viewed  as  an  item  of 
evidence  relating  to  residence,  is  insufficient  to  over¬ 
come  the  other  evidence  in  the  record  indicating  the 
fixed  intention  of  the  plaintiff  to  make  the  District  of 
Columbia  his  place  of  legal  residence.” 

Appellee  does  not  challenge  the  contention  that  as  a 
matter  of  law,  the  domicile  of  a  wife  during  a  marriage 
follows  the  domicile  of  her  husband,  and  becomes  his 
domicile,  and  remains  such  until  termination  of  the 
marriage,  or  until  a  separation,  which,  it  would  appear 
from  Davis  v.  Davis ,  68  App.  D.C.  240,  96  F.  2d  512,  has  to 
be  a  “judicial  separation.”  Accordingly,  during  the 
period  1949-1952,  or  perhaps  even  longer,  Appellee’s 
domicile  was  in  Virginia,  and  as  this  Cou:A  has  held  that 
in  divorce  actions,  domicile  means  residence,  hers  was 
then  also  in  Virginia,  so  confirmed  by  Appellee  herself 
through  her  successive  certifications  to  the  Virginia  State 
authorities,  1950-1953  (Appellant’s  Brief  20,  21). 
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▼  II.  The  Issues  of  Cruelty  and  Condonation 

(a) 

At  her  page  11,  Appellee  again  asserts  that  the  evidence 
.  establishes  that  Appellant  was  and  is  an  alcoholic,  but 

neglects  to  add  that  the  evidence  also  establishes  that  she 

*  had  full  awareness  in  that  regard  prior  to  their  marriage 
(Appellant’s  Brief,  22-24) ;  and  at  her  page  11,  asserts  that 
soon  after  their  marriage  she  “discovered”  that  Appellant 
was  drinking,  when  in  actuality  she  learned  of  his  such 
propensity  the  second  day  after  she  first  met  him  in 
December  1948,  vrhen  he  got  intoxicated  and  “she  came 
and  chased  me  at  the  Mayflower  Hotel  and  got  me  up” 
(App.  60,  61),  and  had  such  propensity  emphasized  to 
her  again  and  again  during  their  immediately  ensuing 

►  social  relationships.  (App.  61-63) 

It  is  not  disputed,  and  the  testimony  of  both  parties 
establishes,  that  they  were  jointly  occupying  the  same 
living  quarters,  namely  Apartment  1101  at  1028  Con¬ 
necticut  Avenue,  N.W.,  when  Appellee  filed  her  Complaint 
on  June  16,  1952,  and  that  they  continued  so  to  do  until 
July  4,  1952.  Appellant  again  contends  that  the  evidence 
?■  establishes,  as  shown  pages  16-18,  and  21-24,  of  his  Brief, 

that  on  June  16,  1952,  Appellant  and  Appellee  were  co¬ 
habiting  as  husband  and  wrife  in  Apartment  1101,  and 
continued  to  cohabit  there  until  July  4,  1952,  and  that 
therefore  the  alleged  offenses,  charged  in  Appellee’s  Com¬ 
plaint,  stand  as  having  been  thereby  condoned  by  her. 
Their  inadequacy  as  ground  for  divorce  further  appears 

*  when  it  will  be  recalled  that  in  late  August  1952,  the  parties 
journeyed  to  Bethany  Beach,  Delaware,  where  for  about 
ten  days  they  occupied  the  same  household  apartment, 
comprising  living  room,  two  bedrooms,  bath,  and  kitchen, 

»  the  Appellant  being  on  many  occasions  with  Appellee  in 
her  bedroom  at  night  (App.  58;  Appellant’s  Brief  21,  22). 
Appellant  testified  on  direct  examination  at  the  trial  to 
the  details  of  this  1952  late  summer  interlude  (App.  58, 
59),  with  full  opportunity  thereafter  for  cross-examination, 


s 


and  also  for  any  rebuttal  testimony,  but  there  was  none, 
and  although  his  such  testimony  is  plainly  carried,  pages 
21  and  22  of  his  Brief,  the  facts  of  this  episode  are  by¬ 
passed  in  Appellee's  Brief.  The  alleged  prior  offenses 
accordingly  stand  as  doubly  condoned  by  her. 

(b) 

At  her  page  15,  Appellee  asserts  that  Appellant  does  not 
suggest  that  the  purported  adultery,  alleged  in  the  Supple¬ 
mental  Complaint,  is  not  cruelty,  apparently  overlooking 
the  presentation  page  24  of  Appellant’s  Brief,  at  sub- 
paragraph  (c),  to  which  attention  is  again  invited. 

Sclinor  v.  Schnor,  235  Iowa  720,  17  NAY.  2d  375,  cited 
at  Appellee's  page  15,  is  not  in  point,  because  it  deals  not 
only  with  acts  of  cruelty  as  such  on  the  part  of  the  wife, 
but  also  with  notorious  and  undenied  adulteries  com¬ 
mitted  by  her  as  well,  while  she  and  her  husband  were  still 
cohabiting. 

Appellant  testified  that  he  was  never  unfaithful  to 
Appellee  during  the  time  they  lived  together  (App.  85), 
and  Appellee’s  Complaints  do  not  charge  any  infidelity 
during  the  cohabitation  (App.  108-110,  130-131).  In  such 
general  connection,  it  may  again  be  recalled  that  Dr. 
Steiner  testified  that  when  Appellant  first  consulted  him  in 
April  1951,  Appellant  was  sexually  frustrated,  which 
situation  had  been  going  on  more  or  less  since  he  and 
Appellee  were  married,  because  she  was  denying  him 
sexual  intercourse  (App.  70,  71),  and  that  he  (Dr.  Steiner) 
found  evidence  of  continuation  of  such  denial  in 
Appellant’s  successive  consultations  with  him  (App.  72). 

It  is  stated  in  Section  6.20,  at  page  270,  Nelson,  Divorce 
and  Annulment,  cited  at  Appellee’s  page  15: 

“Adultery  being  an  independent  ground  for  divorce, 
it  is  said  to  be  the  general  rule  that  even  adultery  it¬ 
self  cannot  be  relied  upon  to  obtain  a  divorce  on  the 
ground  of  cruelty.  Bi;t  it  seems  that  it  may  be  con¬ 
sidered  as  evidence  of  cruelty  where  flagrant  and 
notorious.” 
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The  last  sentence  of  the  above  excerpt  carries  as  foot¬ 
note  citation,  Hofmann  v.  Hofmann,  232  N.Y.  215,  the  head- 
notes  thereof  being  as  follows: 

“Adultery  is  not  cruelty  in  the  ordinary  sense  as 
the  term  is  used  in  connection  with  matrimonial 
actions,  but  if  the  adultery  is  open  and  notorious, 
flaunted  in  the  eyes  of  the  public,  or  dragged  into  the 
presence  of  the  blameless  wife  or  husband,  two  wrongs 
arise  out  of  the  act:  the  adultery  itself  which  is  so 
gross  an  offense  against  the  marriage  vows  as  in 
itself  to  lead  to  a  dissolution  of  the  marriage,  and 
cruelty  to  the  innocent  partner.  *  *  *  A  complaint 
which  alleges  in  substance  that  defendant  lives  in  open 
adultery  with  another  woman;  that  he  falsely  says 
that  plaintiff  is  the  wife  he  has  divorced  for  mis¬ 
conduct  ;  and  that  the  other  woman  is  his  lawful  wife, 
states  a  course  of  action  for  separation  on  the  ground 
of  cruelty.” 

Hypothetically,  it  might  be  observed  therefore  that  even 
if  one  instance  of  an  adultery  had  been  established  in  a 
given  case  by  evidence  that  is  competent,  it  would  hardly 
qualify  as  cruelty  for  divorce  under  the  above  statement  of 
law,  where,  three  months  after  a  wife  had  sued  for  divorce, 
and  two  and  one-half  months  after  she  and  her  husband 
had  separated,  she  deemed  it  necessary  to  hire  detectives 
and  pay  them  $604.09  (R.  116)  to  try  to  ferret  out  any 
evidence  of  adultery,  to  bolster  her  case,  and  where,  nearly 
five  months  after  she  had  brought  her  suit,  and  more  than 
four  months  after  the  separation,  she  was  able  by  covert 
tradings  of  the  husband  and  eavesdropping  at  his  hotel 
door,  eventually  to  burst  in  on  his  privacy  with  her  hired 
detectives  (App.  17, 18),  through  the  use  of  a  key  obtained 
by  one  of  the  detectives,  not  from  any  authorized  source, 
but  from  a  reluctant  bellhop  whom  he  first  induced  to  sell 
him  whiskey  unlawfully,  later  paying  the  bellhop  $15.00 
for  both  the  whiskey  and  the  key.  (R.  118) 
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III.  The  Issue  of  the  Competence  of  Evidence  Relating 

to  Adultery 

The  reference  at  Appellee’s  page  16  to  Title  13,  Section 
10S,  District  Code,  is  of  course  an  irrelevance.  The 
authority  of  the  individual  who  had  assumed  to  act  as  the 

w 

process  server  has  not  been  placed  in  issue.  If  he  had 
been  supplied  with  process  documents  which  were  valid  in 
all  respects  at  the  time  of  the  purported  personal  service, 
and  if  in  addition  he  qualified  individually  under  Section 
108,  such  service  would  or  could  have  had  the  legal  effect 
specified  in  that  Section.  But  as  the  process  in  his  hands 
had  already  expired  at  the  time  of  the  purported  service, 
the  legal  effect  was  a  nullity.  Contrary  to  Appellee’s 
assertion,  service  of  the  Supplemental  Complaint  was  not 
made  as  required  by  Section  10S,  nor  was  it  made  as 
required  by  Section  417,  Title  16,  because  the  process, 
purportedly  served  personally,  had  already  become  functus 
officio,  and  there  was  never  any  attempt  to  serve  by  pub¬ 
lication.  As  the  co-respondent  did  not  file  Answer,  or  other¬ 
wise  appear,  the  fatal  jurisdictional  defect  permanently 
remained. 

The  contention  at  Appellee’s  page  17,  made  without  any 
supporting  authority,  that  Local  Rule  7  provides  only  for 
a  procedure  to  be  followed  in  the  event  that  publication  is 
required,  is  novel,  and  specious  (App.  31-38).  Gaines  v. 
Gaines,  81  U.S.  App.  D.C.  260,  157  F.  2d  521,  cited,  is  in¬ 
applicable  (1)  because,  as  was  observed  by  the  Trial  Court 
(App.  36),  it  is  not  shown  whether  there  was  a  co¬ 
respondent  in  that  case,  and  (2)  because  it  did  not  involve 
the  issue  of  the  personal  service  of  a  defunct  process. 

It  is  further  asserted  at  Appellee’s  page  17  that  neither 
Title  13,  nor  Rule  4  of  the  Federal  Rules,  limits  the  life  of 
a  summons.  Regardless  of  whether  or  not  there  is  such 
limitation  under  Title  13,  it  is  a  fact,  as  also  pointed  out 
by  the  Trial  Court  (App.  35-36),  that  there  is  no  showing 
that  a  summons  issued  by  a  Federal  Court  clerk  has 
eternal  life,  Federal  Rule  4(a)  itself  providing  for  the 
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issuance  of  “additional  summons”  against  any  defendant 
upon  the  request  of  the  plaintiff;  and  it  is  a  further  fact, 
as  also  pointed  out  by  the  Trial  Court  (App.  36-37),  that 
Local  Rule  7  does  limit  the  life  of  a  summons  to  20  days, 
expressly  commanding  that  it  shall  be  returned  to  the 
Clerk’s  office  on  the  20th  day  after  issuance,  if  not  served 
before  then. 

At  her  pages  18  and  19,  Appellee  quotes  from  Schram  v. 
Koppin,  35  F.  Supp.  313,  but  deletes  the  later  related  dicta 
therein  (314) : 

“Rule  83  of  the  new  rules  provides  that  district 
courts  may  enact  supplementary  rules  ‘not  inconsistent 
with’  the  new  rules.  The  district  court  rules  formerly 
enforced  in  this  District  [Michigan]  conformed  with 
the  State  rules,  but  no  rules  have  been  adopted  in  this 
district  since  these  new  rules  went  into  effect.  *  *  *” 

In  contrast,  as  it  may  be  pointed  out,  Local  Rule  7  is 
part  and  parcel  of  the  District  Court’s  existing  Local 
Rules,  readopted  as  late  as  February  15, 1952  (Appellant’s 
Brief,  27). 

It  is  of  course  to  be  kept  in  mind  that  at  the  outset  of 
the  trial,  and  before  any  evidence  relating  to  an  alleged 
adultery  had  been  received,  the  Court,  acting  on  its  own 
motion,  quashed  the  service  of  process  on  the  co¬ 
respondent,  on  the  ground  that  the  summons  was  without 
force  or  effect  (App.  15).  But  then,  over  Appellant’s 
objection  and  exception,  the  Court  permitted  the  trial  to 
proceed,  as  though  there  had  actually  been  a  valid  service 
upon  the  co-respondent,  or  as  though  she  had  filed  Answer 
or  otherwise  appeared  (App.  13-16,  31-38). 

“Where  person  named  as  defendant  had  not  been 
served  with  process  nor  entered  appearance,  he  was 
not  a  party.”  Randolph  v.  Railroad  Company ,  D.C. 
Mo.  1951,  100  Fed.  Supp.  139. 
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IV.  The  Issue  of  Appropriateness  in  the  Making  of  Compre¬ 
hensive  Findings  and  Conclusions  Establishing  the  Valid¬ 
ity  of  the  Florida  Divorce  Proceeding 

(a) 

Tt  is  of  course  correct,  as  asserted  at  Appellee’s  page  20, 
that  in  his  Answer  (filed  August  29,  1952)  to  Appellee’s 
Complaint,  Appellant  admitted  the  validity  of  his  marriage 
to  Appellee.  The  validity  of  a  marriage  is  a  question  of 
law,  not  determinable  by  a  layman,  and  when  Appellant’s 
counsel  drafted  the  form  of  Answer,  he  had  no  facts  before 
him  in  that  regard  other  than  the  ceremony  of  marriage 
in  the  District  on  August  9,  1949.  Appellant  filed  the  Suit 
to  Annul,  in  Virginia,  through  counsel  there,  on 
November  9,  1953  (App.  119-122),  alleging  that  his 
marriage  on  August  9, 1949,  to  Appellee  was  null  and  void 
under  Virginia  statutes.  In  amplification,  it  was  further 
alleged  in  that  suit  that  Appellant  married  Nancy 
Hancock  Osgood  on  July  17,  1946,  in  Virginia;  that  there¬ 
after  and  on  October  26,  1948,  she  instituted  divorce  pro¬ 
ceedings  against  him  in  Virginia,  both  parties  being  bona 
fide  residents  and  domiciliaries,  in  which  proceedings 
Appellant  appeared  and  filed  Answer;  that  on  November 
12,  1948,  a  decree  of  limited  divorce  was  entered,  which 
thereafter  and  on  May  30,  1951,  on  her  motion,  was  en¬ 
larged  into  a  decree  of  absolute  divorce  for  desertion, 
the  same  providing,  inter  alia,  that  neither  party  should 
remarry  within  four  months  therefrom,  namely  from 
May  30,  1951;  that  because  of  their  bona  fide  Virginia 
residence  and  domicile,  the  Virginia  Court  had  exclusive 
jurisdiction  to  determine  the  marital  status  of  the  parties 
(App.  120). 

It  was  further  alleged  that  after  the  entry  of  the  above 
decree  of  limited  divorce  on  November  12,  1948,  but  prior 
to  the  entry  of  the  decree  of  absolute  divorce  on  May  30, 
1951  (namely  on  May  2,  1949),  Appellant  instituted  pro¬ 
ceedings  in  Florida  for  absolute  divorce  from  Nancy 
Hancock  Osgood;  that  he  was  never  a  bona  fide  resident 
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of  Florida  for  the  purpose  of  the  proceedings,  as  Katharyn 
Fuqua  Osgood  well  knew ;  that  his  marital  status  remained 
subject  solely  to  the  determination  of  the  Court  in  Vir¬ 
ginia,  of  which  he  was  a  resident  and  domiciliary;  that 
therefore  the  purported  decree  of  absolute  divorce  entered 
June  3  (sic),  1949,  was  null  and  void,  also  so  known  to 
said  Katharyn  Fuqua  Osgood,  who  on  numerous 
occasions  suggested  to  Appellant  a  further  marriage 
ceremony  between  them  after  the  Virginia  limited  divorce 
decree  had  become  final  (App.  120,  121). 

It  was  further  contended  that  at  the  time  of  the  alleged 
marriage  to  Appellee  on  August  9,  1949,  Appellant  was  a 
resident  and  domiciliary  of  Virginia,  and  had  been  such 
since  1942,  paragraphs  7  and  8  of  the  Complaint  con¬ 
taining  allegations  of  supporting  facts  and  particulars 
(App.  121,  122). 

(b) 

Thereafter,  and  on  November  20,  1953,  Appellee  pro¬ 
jected  the  matters  of  the  Virginia  proceeding  and  of  its 
related  Florida  divorce  proceeding,  into  her  pending  pro¬ 
ceeding  here,  by  moving  therein  that  Appellant  be  enjoined, 
pendente  lite,  from  continuing  with  the  Suit  to  Annul, 
appending  a  copy  of  its  Complaint  to  her  motion  (App. 
118,  119).  Appellant’s  Points  and  Authorities,  filed 
November  23,  1953,  carried  his  affidavit  of  that  date 
merely  detailing  facts  showing  his  long  continued 
Virginia  domicile  (App.  123).  Then,  on  December  4,  1953, 
Appellee  filed  Supplemental  Points  and  Authorities  in 
further  support  of  her  pending  motion,  asserting  therein 
that  the  Virginia  action  was  frivolous  and  a  sham,  and 
appending,  as  for  substantiation,  a  copy  of  record  of  the 
Florida  proceeding  (certified  copy  being  Plaintiff’s  Ex¬ 
hibit  No.  3  in  the  record  herein).  Thereafter,  and  on 
December  8,  1953,  Appellant  filed  his  affidavit  of  December 
7,  1953  (App.  125),  and  also  the  affidavit  of  like  date  by 
Mr.  Moncure  (App.  126),  in  further  opposition  to 
Appellee’s  motion. 
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(c) 

As  already  recited  in  Appellant’s  Brief  (32),  the  motion 
to  enjoin  pendente  lite  came  on  for  hearing  before  Judge 
Pine  on  December  11,  1953,  who  after  hearing,  entered 
Order  granting  the  motion  (App.  127).  It  may  be  stated 
parenthetically  that  at  such  hearing,  and  in  connection  with 
his  presentation,  Appellee’s  counsel,  Mr.  Shapiro  (whose 
good  faith  is  in  no  manner  impugned),  placed  the  certified 
copy  of  the  Florida  proceeding  before  Judge  Pine  in 
support  of  Appellee’s  assertions  concerning  the  character 
of  the  Virginia  proceeding.  Thereafter,  and  in  rebuttal, 
Appellant’s  counsel  invited  Judge  Pine’s  attention  to 
Appellant’s  affidavit  of  December  11,  1953,  of  record,  and 
read  its  full  text  in  open  Court.  Obviously  taken  aback 
at  its  contents,  the  distinguished  jurist  asked  Appellant’s 
counsel  whether  he  was  to  understand  or  infer  that  the 
certified  copy  of  record  in  his  hands  included  material 
made  up  out  of  whole  cloth,  to  which  counsel  replied  that 
such  was  the  implication,  adding  that  if  the  statements  in 
Appellant’s  affidavit  were  substantiated,  then  of  course  a 
gross  fraud  had  been  committed  in  the  conduct  of  the 
Florida  proceeding.  Judge  Pine  indicated  agreement  with 
that  view  and  observed  that  he  considered  that  the  matter 
merited  the  attention  of  the  United  States  Attorney. 
When  both  counsel  immediately  concurred,  Judge  Pine 
requested  them  to  place  the  matter  before  that  Attorney. 

(d) 

Thereafter,  and  on  January  11,  1954,  in  obedience  to 
Judge  Pine’s  request,  Appellant’s  counsel  addressed  a 
letter  on  the  subject  to  the  United  States  Attorney,  Mr. 
Leo  Rover,  with  copy  to  Mr.  Shapiro,  and  a  supplementary 
letter  to  Mr.  Rover  on  January  18,  1954,  subsequently 
receiving  a  call  from  Mr.  John  Doyle,  Assistant  United 
States  Attorney,  in  reply.  At  the  ensuing  conference  by 
Appellant  and  his  counsel  with  Mr.  Doyle,  the  latter 
interrogated  Appellant  closely  on  the  statements  in  his 


affidavit  of  December  7,  1953,  and  all  his  replies  were  in 
full  conformity.  At  the  conclusion  of  the  conference,  Mr. 
Doyle  expressed  doubt  as  to  their  jurisdiction  over  asso¬ 
rted  non-District  aspects,  but  added  that  he  would  give 
the  situation  additional  study.  On  February  11,  1954, 
Appellant’s  counsel  sent  Mr.  Doyle  a  copy  of  Appellant’s 
further  and  more  detailed  affidavit  of  that  date,  and  of  its 
attached  exhibits,  but  has  not  since  heard  from  Mr.  Doyle. 

(e) 

Also  on  January  11,  1954,  Appellant’s  counsel,  acting  on 
his  own  initiative,  addressed  a  letter  on  the  same  subject 
to  the  Florida  Attorney  General,  enclosing  copy  of 
Appellant’s  affidavit  of  December  7,  1953,  who  in  turn 
referred  the  matter  to  Judge  D.  0.  Rogers,  Lakewood, 
Florida,  the  officiating  Judge  in  the  Florida  proceeding  in 
question.  Counsel’s  letter  advised  that  Appellant  was 
available  for  any  desired  interview.  Some  correspondence 
then  ensued  between  counsel  and  Judge  Rogers,  who,  on 
receipt  of  the  reference  from  the  Attorney  General,  called 
upon  Appellant’s  attorney  of  record  in  the  Florida  pro¬ 
ceeding  for  a  statement.  As  the  latter,  when  received,  was 
in  direct  conflict  with  recitals  in  Appellant’s  affidavit, 
counsel  on  February  11, 1954,  transmitted  to  Judge  Rogers 
the  original  of  Appellant’s  further  and  more  detailed 
affidavit  of  that  date,  with  exhibits  annexed,  simultaneously 
remarking  to  Judge  Rogers  that  in  view  of  the  disparity 
between  the  recitals  in  Appellant’s  affidavits  and  those  in 
the  statement  received  from  the  Florida  attorney  of 
record,  he  might  care  to  request  the  attorney  to  place  his 
statement  in  affidavit  form  also.  In  reply,  Judge  Rogers 
later  wrote  counsel  that  he  had  personally  checked  the 
Court  file  and  record,  and  that  they  appeared  to  be  regular 
on  their  face,  and  that  he  was  convinced  that  the  local 
attorney  had  handled  the  case  properly,  and  considered 
that  Appellant  was  being  actuated  by  ulterior  motives  in 
endeavoring  to  make  the  record  appear  otherwise,  and  had 
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so  advised  the  Attorney  General;  that  any  attack  on  the 
proceeding  should  be  in  the  manner  of  a  bill  of  review. 
As  such  course  appeared  to  Appellant’s  counsel  to  be  im¬ 
practical  by  reason  of  the  obvious  local  disaffection,  his 
incursion  rested  at  that  point. 

(f) 

As  will  be  recalled,  Appellee’s  Supplemental  Complaint 
was  filed  December  IS,  1953  (App.  130,  131),  and 
Appellant’s  Answer  thereto  on  January  6,  1954,  in  which 
latter  pleading  the  validity  of  their  marriage  was 
challenged  on  the  ground  that  Appellant  was  still  married 
to  another  on  August  9,  1949,  such  position  having 
appeared  to  be  justified  by  the  allegations  in  the  Virginia 
suit  to  annul,  filed  November  9,  1953,  and  by  the  dis¬ 
closures  on  Appellee’s  motion  to  enjoin.  It  may  also  be 
stated  parenthetically  that  if  the  validity  of  the  marriage 
of  the  parties  had  gone  to  full  issue  at  the  trial,  Appellant 
was  prepared  to  testify  to  all  facts  set  out  in  his  affidavit 
of  December  7,  1953  (App.  125),  and  to  additional  matters, 
and  also  to  place  in  evidence  the  deposition  of  Louis  W. 
Metzger,  Jr.,  February  11,  1954  (original  being  in  the  rec¬ 
ord  herein),  corroborative  of  Appellant’s  non-Florida  resi¬ 
dence,  January  22-June  2,  1949.  Moreover,  it  did  not 
appear  that  an  estoppel  to  challenge  the  validity  of  the 
marriage  would  lie,  or  would  necessarily  lie,  because  while 
Goodloe  v.  Hawk,  72  App.  D.C.  287, 112  F1.  2d  753,  adverted 
to  on  Appellee’s  page  21,  does  hold  that  the  general  public 
policy  in  this  jurisdiction,  as  judicially  interpreted,  no 
longer  prevents  application  in  annulment  action  of  laches 
and  estoppel  doctrines  in  determining  the  effect  to  be  given 
irregular  foreign  divorces,  it  also  contains  the  following 
(291,292): 

‘‘Doubtless  there  are  circumstances  wherein  a 
particular  public  policy  requires  annulment  of  a 
marriage  without  regard  to  the  guilt  or  innocence  of 
the  parties  affected,  and  many  of  the  cases  rejecting 
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the  laches  or  estoppel  doctrines  involve  such  situa¬ 
tions.  The  Simmons  and  Frey  cases  may  indicate 
that  a  prior  decree  representing  active  fraud  on  the 
foreign  tribunal  must,  as  a  matter  of  public  policy,  be 
so  regarded.  It  will  be  recalled  in  this  connection  that 
as  regards  the  divorce  here  challenged,  no  fraud  was 
practised  on  the  Virginia  Court  respecting  the 
appellee’s  bona  fide  residence  there  nor  the  fact  of  her 
then  husband’s  desertion.” 

However,  as  the  date  of  trial  herein  approached  and 
preparations  for  the  same  began,  the  desirability  of 
pressing  for  a  determination  therein  of  the  issue  of 
marriage  validity  became  less  clear,  on  a  closer  realization 
by  Appellant  of  the  harm  which  could  descend  upon  the 
minor  child  by  a  ruling  herein  of  marriage  invalidity.  In 
his  pending  suit  in  Virginia  to  annul,  the  danger  of  the 
infliction  of  the  stigma  of  illegitimacy  is  not  present,  be¬ 
cause  the  Virginia  annulment  statute  expressly  provides 
that  children  remain  legitimate  (App.  119,  120).  The 
growing  doubt  as  to  the  desirability  of  pressing  the  issue 
of  marriage  validity  herein  was  heightened  by  the  receipt 
shortly  before  the  trial,  from  Appellee’s  counsel,  of  a  copy 
of  their  Memorandum  of  Law,  indicating  that  in  the  event 
that  the  marriage  ceremony  of  August  9,  1949,  should  be 
held  a  nullity  because  of  the  invalidity  of  the  Florida 
divorce  decree,  a  common  law  marriage  between  the 
parties  would  then  be  asserted,  by  reason  of  their  open 
cohabitation  as  husband  and  wife  appreciably  beyond  the 
period  of  the  four  months  specified  in  the  decree  of 
absolute  divorce  between  Appellant  and  Nancy  Hancock 
Osgood,  in  Virginia  May  30,  1951.  The  risk  of  a  stigma 
upon  the  minor  child,  born  May  13, 1950,  therefore  appeared 
even  greater.  The  creditable  decision  which  Appellant 
eventually  reached  in  the  matter,  on  motivation  of 
paternal  instincts,  was  reflected  at  the  outset  of  the  trial 
when  his  counsel  announced  to  the  Court  that  Appellant 
was  not  going  to  press  the  issue  of  marriage  validity  nor 
offer  any  testimony  in  that  regard  (App.  1). 
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(g) 

Naturally  it  was  the  hope  or  expectation  of  Appellant 
and  his  counsel  that  the  above  announcement  at  the  open¬ 
ing  of  the  trial  would  have  allowed  the  Court  to  make  a 
finding  of  marriage,  and  so  terminate  that  issue  in  the 
proceeding.  Instead,  however,  as  previously  observed, 
relying  solely  on  a  foreign  record  before  it,  and  dis¬ 
regarding  counsel’s  statement  that  Appellant  had  not 
fulfilled  the  Florida  residence  period  (App.  6),  and  with¬ 
out  calling  Appellant,  who  was  present  and  available  for 
testimony  (App.  5),  or  adequately  inquiring  otherwise, 
the  Court  saw  fit  promptly  to  make  detailed  findings  and 
conclusions  establishing  the  validity  of  the  Florida  pro¬ 
ceedings,  notwithstanding  that  their  fraudulent  character 
had  been  indicated  by  Appellant’s  affidavit  of  December  7, 
1953,  which  was  parcel  of  the  record  which  the  Court 
announced  at  the  outset  of  the  trial  it  had  carefully 
examined  (App.  1).  Among  such  findings  and  conclusions, 
as  announced  from  the  Bench,  are  the  following: 

1.  “There  is  attached  [to  the  report  of  the  Special 
Master]  a  full  transcript  of  the  testimony  taken.” 
(App.  4) 

2.  “He  [Austin  Branch  Osgood]  was  cross- 
examined  in  the  matter  by  counsel  for  Mrs.  Osgood, 
one  A.  R.  Carver,  and  the  question  of  residence  was 
gone  into,  and  in  the  cross-examination,  at  one  point, 
Mr.  Osgood  testified  that  he  had  been  right  there  in 
Lakeland  most  of  the  time;  that  he  had  made  several 
trips  to  Miami  and  to  different  points  of  interest 
around,  but  most  of  the  time  he  stayed  right  in  Lake¬ 
land.”  (App.  4) 

3.  “On  the  question  of  whether  he  had  gone  beyond 
the  limits  of  the  State  of  Florida,  he  [Austin  Branch 
Osgood]  answered  that  he  had  not,  and  he  was  sup¬ 
ported  in  that  contention  by  a  corroborating  witness  bv 
the  name  of  Mrs.  C.  J.  Maxey,  of  Lakeland,  Florida, 
who  had  testified  he  had  been  living  in  Florida  since 
January  1949,  and  that  he  had  lived  there  the  requisite 
time.”  (App.  4) 
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4.  “The  Court  finds  that  the  present  defendant  in  the 
cause,  Austin  Branch  Osgood,  in  the  year  1949  became 
a  resident  of  the  State  of  Florida  in  the  month  of 
January  1949;  *  *  *  that  there  was  testimony  taken 
before  a  Special  Master  and  the  Judge  of  Polk  County, 
State  of  Florida.  *  *  •”  (App.  5) 

Among  the  formal  findings  and  conclusions  herein  filed 
March  25,  1954,  are  the  following: 

1.  “That  on  June  2,  1949,  and  prior  thereto  for  a 
period  of  more  than  ninety  days,  the  defendant, 
Austin  Branch  Osgood,  was  a  resident  of  the  State  of 
Florida.  *  *  *”  (App.  137) 

2.  “He  [Austin  Branch  Osgood]  testified  [in  the 
proceeding  there]  that  he  had  not  been  out  of  the  State 
of  Florida  for  a  period  of  ninety  days  prior  to  the 
filing  of  his  suit  for  divorce.”  (App.  137) 

It  is  submitted  that  each  and  every  one  of  the  above 
findings  and  conclusions  cannot  be  regarded  as  other  than 
a  legal  absurdity,  in  the  light  of  the  content  of  Appellant’s 
affidavit  of  December  7,  1953,  of  record  (App.  125,  126) ; 
of  the  testimony  of  Mr.  Metzger,  as  reported  Appellant’s 
Brief,  page  36  (Deposition  in  the  record  herein) ;  of  the 
testimony  of  Appellant  at  the  trial  that  during  the  spring 
of  1949  he  came  up  practically  every  weekend  from 
Charlottesville  to  visit  Appellee  in  Washington  (App.  62) ; 
and  that  he  was  in  Charlottesville  over  the  1949  Memorial 
Day  period,  Appellee  being  at  a  club  there  as  his  guest 
(App.  62),  the  testimony  of  Mr.  Steed  so  corroborating. 
(App.  74,  75,  78) 

V.  The  Issue  of  the  Permanent  Injunction 

(a) 

As  previously  recited,  the  suit  for  annulment  was  filed 
in  Virginia  on  November  9,  1953  (App.  119-122).  On 
November  20,  1953,  Appellee  filed  her  Motion  to  enjoin 
Appellant,  pendente  lite  (App.  118).  It  will  be  recalled 
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that  while  that  Motion  was  still  pending  and  undetermined, 
namely  on  December  10,  1953,  Appellee,  through  Virginia 
counsel,  filed  Motion  in  the  Virginia  proceeding  for  Sum¬ 
mary  Judgment  (Appellant’s  Brief  5,  3S;  Appellee’s  Brief 
25),  thereby  accepting  the  jurisdiction  of  the  Virginia 
Court.  After  a  hearing  on  the  following  day,  namely 
December  11,  1953,  the  District  Court  entered  the  Order, 
enjoining  pendente  lite  (App.  127).  Notwithstanding 
that  Appellant  then  stood  so  enjoined,  Appellee  thereafter, 
and  on  January  5,  1954,  filed  Answer  in  the  Virginia  pro¬ 
ceeding  jointly  through  her  attorney  of  record  herein  and 
her  Virginia  counsel,  thereby  once  again  accepting  the 
jurisdiction  of  the  Virginia  Court,  and  in  effect  re¬ 
activating  that  cause.  The  record  establishes  that  in 
making  permanent  at  the  trial  herein  in  March  1954,  the 
temporary  injunction  which  had  theretofore  issued  on 
December  11,  1953,  the  Trial  Judge  acted  on  his  own 
motion,  and  without  request  from  either  party.  But  he 
did  more  than  that.  He  made  permanent  a  prior  temporary 
injunction,  the  provisions  of  which,  during  its  ensuing 
life,  Appellee  in  effect  had  herself  waived,  by  filing  formal 
Answer  in  the  Virginia  suit,  and  resubmitting  to  the 
jurisdiction  of  the  Virginia  Court. 

(b) 

At  her  page  23,  Appellee  recites  that  the  District  Court 
made  a  finding  that  the  marriage  between  the  parties  was 
valid,  and  that  such  finding  was  made  after  the  Appellant 
had  failed  to  introduce  any  evidence  in  support  of  the 
contention  of  marriage  invalidity.  But  in  virtually  the 
same  breath,  she  asserts  that  the  issue  had  been  fully 
adjudicated  in  the  District  Court.  As  pointed  out  at 
page  40  of  Appellant’s  Brief,  the  words  “to  protect  or 
effectuate  its  judgments”  were  specifically  included  in 
28  U.S.  Code  2283  to  enjoin  relitigation  in  State  Courts 
of  cases  and  controversies  fully  adjudicated  by  the 
Federal  Courts.  (Italicizing  supplied.) 
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44 Adjudicate”  is  defined  in  2  Corpus  Juris  Secundum  49 
as  follows: 

“To  solemnly  or  deliberately  determine  by  judicial 
power  upon  a  hearing  of  the  rights  and  interests  of 
the  parties  involved  on  the  issues,  and  the  evidence 
to  be  taken  and  submitted  according  to  some  prescribed 
method,  or  in  the  absence  thereof,  the  usual  method 
of  procedure  known  to  the  statutes  or  the  common 
law,  and  after  a  hearing  in  respect  of  the  matters  in 
issue  to  decide  and  decree  what  are  the  respective 
rights  of  the  parties  as  they  may  appear  from  the  law 
and  the  evidence  adduced.” 

Accordingly  there  was  no  full  or  real  adjudication  on 
the  issue  of  marriage  validity,  the  findings  and  conclusions 
upon  the  subject  being  in  effect  as  by  a  default. 

(c) 

Appellee  further  asserts,  her  page  23,  that  the  purpose 
of  enjoining  Appellant  from  continuing  with  the  suit  to 
annul  “is  to  prevent  relitigation  of  the  same  facts  in  the 
State  Court  when  those  facts  have  been  fully  adjudicated 
in  the  Court  below.” 

But  certain  basic  allegations  of  law  or  fact,  as  sum¬ 
marized  below,  appearing  in  the  Complaint  in  the  Suit  to 
Annul,  were  not  touched  upon  or  dealt  with  in  the  proceed¬ 
ing  in  the  District  Court: 

(1)  That  at  the  time  of  the  decree  of  limited  divorce 
November  12, 1948,  between  Appellant  and  Nancy  Hancock 
Osgood,  the  Virginia  Court  had  exclusive  jurisdiction  to 
determine  the  marital  status  of  the  parties.  (App.  120) 

(2)  That  at  the  time  of  Appellant’s  institution  of  the 
Florida  proceeding  in  May  1949,  his  marital  status  was 
subject  solely  to  the  determination  of  the  Virginia  Court. 
(App.  121) 

(3)  That  Katharyn  Fuqua  Osgood  well  knew  that 
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Appellant  was  not  a  resident  of  or  domiciled  in  Florida  for 
the  purpose  of  his  divorce  proceeding  there.  (App.  121) 

(4)  That  Katharyn  Fuqua  Osgood  knew  that  the 
Florida  Decree  was  null  and  void,  and  suggested  to 
Appellant  on  numerous  occasions  that  they  have  a  further 
marriage  ceremony,  after  the  Virginia  divorce  decree  had 
become  final.  (App.  121) 

(5)  That  Appellant  was  domiciled  in  Virginia  when  he 
filed  his  suit  to  annul  on  November  9,  1953,  and  long  prior 
thereto.  (App.  121,  122) 


(d) 

At  Appellee’s  page  23,  alarm  is  professed  over  the 
possibility  that  if  Appellant  is  not  successful  in  his  annul¬ 
ment  suit  in  Virginia,  he  might,  unless  the  injunction 
against  him  is  maintained,  raise  the  same  issue  successively 
in  the  47  remaining  States,  requiring  Appellee  to  incur 
prohibitive  expense  in  travelling  to  the  various  States,  and 
hiring  attorneys  in  contesting  Appellant’s  allegations.  It 
is  the  understanding  of  Appellant’s  counsel  that  an  annul¬ 
ment  action  is  properly  maintainable  only  in  the  juris¬ 
diction  of  a  plaintiff’s  domicile,  and  that  a  person  can  have 
only  one  domicile  at  a  time,  established  not  alone  by  a 
residing  at  a  particular  place,  but  also  by  accompanying 
facts  and  circumstances  showing  situs  permanence. 
Accordingly,  Appellant  would  be  faced  with  the  accomplish¬ 
ment  of  a  not  inconsiderable  feat  if  he  were  to  aspire  to 
establish  47  successive  domiciles  during  the  remainder  of 
his  lifetime.  It  might  be  noted  that  his  present  domicile, 
namely  in  Virginia,  has  already  run  over  the  span  of  12 
years.  Moreover,  any  decree  of  annulment  would  be  en¬ 
titled  to  full  faith  and  credit  only  if,  in  addition  to  actual 
domicile  and  grounds,  both  parties  had  been  properly  be¬ 
fore  the  Court;  and  of  course  Appellee  would  be  governed 
largely  by  her  own  discretion  in  that  regard.  She  has 
already  exercised  such  discretion  with  respect  to  the  exist¬ 
ing  suit  in  Virginia. 


23 


VI.  The  Issue  of  Appellant's  Visitation  Rights 

It  is  hardly  correct,  as  is  asserted  at  Appellee’s  page 
25,  that  Appellant  complains  that  the  Trial  Court  did  not 
define  such  rights  with  sufficient  particularity.  The  trouble 
is  that  the  Court  did  not  define  with  any  particularity. 
The  adjudication  that  Appellant  may  see  his  son  “only  at 
reasonable  times  and  reasonable  hours  which  shall  be 
determined  with  the  consent  of  the  plaintiff”  (App.  140), 
is  vague,  and  invests  Appellee  with  a  power  of  veto  which 
is  unwarranted,  and  impairs  Appellant’s  natural  rights. 
The  Court  could  have  spelled  out  Appellant’s  rights,  as 
it  was  urged  to  do  (Appellant’s  Brief  43)  by  defining 
when,  and  where,  and  how  frequently,  and  how  long  on 
each  occasion,  Appellant  might  see  his  son,  conditional 
on  his  state  of  sobriety  at  the  time.  When  Appellant  has 
seen  his  son  in  the  past,  or  was  trying  to  make  a  date  to 
see  him,  Appellant  was  not  under  the  influence  (R.  237), 
and  Appellee’s  own  witness  Adamson  testified  that  on  the 
occasions  when  he  has  seen  Appellant  sober,  the  latter 
was  a  perfect  gentleman  (App.  48).  In  addition  to  having 
always  provided  properly  for  his  son’s  support,  Appellant 
has  made  liberal  provision  for  him  in  his  will  (App.  98), 
but,  as  observed  in  Appellant’s  Brief  (43),  the  child  is 
growing  up  without  knowing  his  father,  about  half  of  his 
four  years  having  already  passed  since  Appellant  has  been 
able  to  see  him  (App.  84). 

VII.  The  Issue  of  the  Reasonableness  of  the  Award  for  Support 

and  Maintenance 

(a) 

It  is  incorrect,  as  asserted  at  Appellee’s  page  26,  that 
Appellant  represented  to  the  Court  that  he  receives 
approximately  $13,200  per  year  income  from  the  trust 
fund,  in  addition  to  his  salary  from  the  Slate  Corporation. 
In  his  affidavit  filed  August  29,  1952  (App.  113),  and  also 
in  his  verified  Answer  filed  August  29,  1952  (App.  112), 
Appellant  stated  that  his  then  income  from  the  Slate  Cor- 
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poratiort  was  $13,200,  explaining  in  his  Answer  that  such 
figure  also  included  bonuses,  and  that  the  continuation  of 
the  amount  of  that  salary  was  doubtful  because  of  the 
marked  decline  in  the  company’s  volume  of  business.  He 
also  stated  in  that  affidavit  (App.  113),  and  in  the  Answer 
(App.  112),  that  the  income  from  the  trust  fund  was  about 
$12,000,  and  that  such  income  was  variable,  being  derived 
solely  from  dividends  on  common  stocks  (App.  112). 
Appellant  added  in  his  affidavit  that  the  total  annual  income 
of  about  $25,000  (comprised  of  $13,200  salary  and 
$12,000  trust  income)  was  his  sole  income,  and  also  was 
gross,  and  before  Federal  and  Virginia  State  income  tax 
liabilities,  which  he  estimated  as  totalling  $10,000  annually. 

(b) 

August  29,  1952,  the  filing  date  of  the  above  affidavit 
and  Answer,  was  of  course  one  year  and  a  half  prior  to 
the  trial  held  in  March  1954.  During  the  intervening  period 
Appellant’s  financial  position  deteriorated  markedly,  due 
to  the  heavy  alimony,  with  consequent  increase  in  his  tax 
arrears,  to  the  required  assignment  to  the  Bank  in  June 
1953,  and  to  the  drastic  salary  reduction  as  of  December 
1,  1953  (App.  66-67,  82,  116-118,  135). 

(c) 

It  is  not  correct,  as  asserted  further  at  Appellee’s  page 
26,  that  at  a  meeting  of  the  Directors  of  the  Slate  Corpora¬ 
tion  in  Virginia  in  December  1953  “Appellant  reduced  his 
salary  from  $12,000  per  year  to  $6,000  per  year.”  It  will 
be  noted  that  as  far  back  as  August  29,  1952,  in  his 
Answer  filed  on  that  date,  Appellant  expressed  doubt  as  to 
the  continuation  of  the  existing  amount  of  his  salary,  for 
reasons  which  he  set  out.  Next,  in  his  affidavit  June  9, 
1953,  Appellant  stated  that  salaries  of  all  officials  of  the 
Corporation  were  due  to  be  cut  drastically  soon,  as  the 
company’s  business  was  running  about  40  per  cent  less 
than  in  1952  (App.  117).  Then,  in  his  later  affidavit  of 
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December  14,  1953,  Appellant  stated  that  during  the  pre¬ 
ceding  18  months  “the  business  of  said  Corporation  had 
been  steadily  declining,  with  the  result  that  its  forthcoming 
statement  will  show  a  net  loss  for  the  year  1953;  that  in 
the  circumstances,  the  Directors  of  said  Corporation  have 
deemed  it  necessary  substantially  to  reduce  salaries  and 
management  expense;  that  in  pursuance  of  such  policy, 
defendant’s  salary  has  been  reduced  to  $6,000  annually, 
effective  December  1,  1953”  (App.  128). 

Mr.  Steed,  Secretary  and  a  Director  of  the  Corporation, 
testified  that  it  was  Mr.  Grant,  its  Treasurer,  and  also  a 
Director  (R.  183,  184),  who  initiated  the  steps  for  the  re¬ 
duction  of  Appellant’s  salary,  having  talked  to  Mr.  Steed 
about  it  two  or  three  times  in  the  summer  of  1953,  and  that 
as  a  result  of  Mr.  Grant’s  urging,  the  Directors  eventually 
took  such  action  at  the  December  1953  meeting  (App. 
82,  83). 

Therefore,  the  Court’s  finding  that  such  reduction  “looks 
like  a  subterfuge”  (App.  138)  was  likewise  clearly 
erroneous,  aside  from  not  being  a  finding  at  all.  “Finding 
of  fact  must  have  more  substantial  foundation  than  an 
intuition  .  .  .  speculation  cannot  be  substituted  for 
proof.”  In  re  Leicher,  197  F.  2d  955,  certiorari  denied  73 
S.  Ct.  336,  344  U.S.  914. 

(e) 

The  assignment  of  $200  per  month  to  the  Peoples 
National  Bank,  Charlottesville,  adverted  to  at  Appellee’s 
pages  26  and  27,  was  from  Appellant’s  salary,  not  from 
general  income  as  Appellee  infers,  the  Corporation  and 
the  Bank  being  both  located  in  Charlottesville.  The  Court’s 
finding  that  the  assignment  was  made  just  prior  to  a 
motion  by  Appellant  to  reduce  the  alimony  pendente  lite 
(App.  138),  is  vague,  as  it  fails  to  identify  the  time  or  date 
of  the  motion  mentioned,  two  motions  to  reduce  having 
been  filed,  namely  on  June  10,  1953  (R.  289),  and  on 
December  14, 1953  (R.  320).  The  first  was  granted  (R.  301), 
and  the  other  overruled  without  prejudice  (R.  332). 
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In  1946,  Appellant  borrowed  $11,000  from  the  above 
Bank  to  cover  losses  which  had  been  incurred  by  him  in 
the  operation  of  a  farm  near  Charlottesville  (App.  128, 
135),  which  was  finally  sold  by  him  in  1950  (App.  116).  As 
the  indebtedness  to  the  Bank  remained  outstanding,  the 
latter  required  the  Appellant,  in  June  1953,  to  assign  $200 
monthly  to  it  from  his  salary,  which  procedure,  it  was  con¬ 
templated,  would  effectuate  full  liquidation  of  the  indebted¬ 
ness  within  the  ensuing  five  years  (App.  116,  117). 
Appellant  testified  at  the  trial  that  he  was  forced  to  make 
such  assignment  when  he  did — “the  Bank  insisted”  (App. 
64).  Mr.  Steed,  Corporation  secretary,  confirmed  that  be¬ 
fore  any  salary  is  paid  to  the  Appellant,  $200  is  taken  out 
each  month  and  paid  to  the  Bank,  pursuant  to  the  assign¬ 
ment,  in  curtailment  of  principal,  and  for  interest,  on  the 
note  which  Appellant  has  had  up  at  the  Bank  (App.  77). 
Appellant  also  owes  the  Bank  $7,500  on  another  loan,  and 
his  interest  payments  to  the  Bank  on  both  loans  total  about 
$950  annually  (App.  66). 

The  uncontroverted  evidence  presented  beginning  page 
44  of  Appellant ’s  Brief,  to  which  attention  is  again  invited, 
establishes  the  fanciful  character  of  the  monthly  income 
figure  prof  erred  once  again  at  Appellee’s  page  27. 

CONCLUSION 

The  findings  of  fact,  and  conclusions  of  law,  subject  of 
Appellant’s  Points  presented  pages  9  and  10  of  his  Brief, 
and  dealt  with  successively  and  separately  in  the  remainder 
of  his  Brief,  are  all  clearly  erroneous,  and  it  is  therefore 
again  urged  that  the  relief  requested  in  the  closing  para¬ 
graph  of  Appellee’s  Brief,  page  49,  should  be  granted. 

Respectfully  submitted, 

John  Wattawa 
1317  F  Street,  N.W. 
Washington  4,  D.  C. 

Attorney  for  Appellant 
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Statement  of  Questions  Presented 

Whether  a  wife,  who  was  jointly  occupying  living  quar¬ 
ters  in  the  District  with  her  husband,  a  domiciliary  of 
Virginia,  when  she  filed  her  divorce  Complaint,  being  then 
not  yet  separated  from  him,  and  who  filed  a  supplemental 
complaint  after  the  separation,  possessed  the  required 
District  residence  for  the  full  proceeding;  whether  their 
relationships  at  the  time  of  the  filing  of  the  Complaint,  and 
later,  were  such  as  to  constitute  cohabitation  and  a  con¬ 
donation  of  cause  of  action;  whether  the  wife’s  pre-marital 
knowledge  of  the  husband’s  alcoholism  bars  it,  and  acts 
flowing  from  it,  as  grounds  for  divorce;  whether,  when  a 
co-respondent  is  named  and  charged  with  adultery,  and 
does  not  file  Answer  or  otherwise  appear  and  is  not  brought 
in  by  publication,  the  requirements  of  Section  417,  Title 
16,  District  Code,  are  fulfilled  by  the  making  of  personal 
service  upon  her  in  another  jurisdiction  of  an  expired 
process ;  whether,  when  the  allegations  of  cruelty  in  a  Com¬ 
plaint  have  not  been  proven  or  have  been  condoned,  and 
when  the  allegations  of  adultery  in  a  Supplemental  Com¬ 
plaint  have  not  been  lawfully  presented  because  the  co¬ 
respondent  had  not  been  brought  in,  both  complaints  should 
be  dismissed,  no  other  basis  for  relief  having  been  as¬ 
serted;  whether,  following  the  husband’s  waiver  of  the 
issue  of  marriage  validity,  the  Court,  in  sole  reliance  on 
a  foreign  record  before  it,  and  without  taking  available 
testimony  or  adequately  inquiring  otherwise,  should  have 
made  findings  and  conclusions  establishing  the  legality  of 
an  earlier  foreign  divorce  proceeding,  its  fraudulent  char¬ 
acter  having  been  indicated  by  an  affidavit  filed  previously 
of  record;  whether  the  Court  exceeded  its  powers  in  per- 
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manently  enjoining  the  husband  from  prosecuting  an  ac¬ 
tion  in  Virginia  for  annulment  of  the  marriage,  both  parties 
being  before  the  Court  of  that  State ;  whether  the  husband’s 
visitation  rights  should  have  been  clearly  defined,  in  view 
of  the  parties’  mutual  inability  to  cooperate  to  effectuate 
them;  whether,  on  the  facts  as  to  the  parties’  respective 
circumstances,  the  Court  should  have  awarded  $600  monthly 
permanent  support,  and  $3,000  counsel  fee,  and  allocated 
one  half  of  the  monthly  award  as  for  the  support  of  the 
child,  four  years  old,  for  taxation  purposes. 
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BRIEF  FOR  APPELLANT 

I 

Jurisdictional  Statement 

On  June  16,  1952,  appellee  Katharyn  F.  Osgood  filed 
Complaint  in  the  District  Court  against  appellant  Austin 
Branch  Osgood,  for  separate  maintenance  or  limited  divorce 
(App.  108),  pursuant  to  Sections  403  and  415,  Title  16, 
District  of  Columbia  Code,  1951.  Thereafter,  and  on  De¬ 
cember  18, 1953,  she  filed  a  Supplemental  Complaint,  adding 
a  defendant.  (App.  130)  This  appeal  is  from  the  Judg¬ 
ment  of  the  District  Court  entered  March  25, 1954  on  such 
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complaints  after  trial,  in  favor  of  appellee  and  against 
appellant.  (App.  140)  This  Court  has  jurisdiction  under 
Sections  1291  and  1294,  Title  28,  United  States  Code. 

Statement  of  the  Case 

(a) 

In  her  Complaint  filed  June  16, 1952,  appellee  alleged  that 
she  was  then,  and  for  more  than  two  years  prior  had  been, 
a  resident  of  the  District  of  Columbia;  that  appellant 
claimed  to  be  a  resident  of  Virginia,  but  lived  in  the  Dis¬ 
trict;  that  she  and  appellant  had  been  lawfully  married  in 
the  District  on  August  9,  1949,  and  had  one  child,  born 
May  13,  1950;  that  following  their  marriage,  she  and  ap¬ 
pellant  resided  at  Charlottesville,  Virginia,  until  November 
1949,  and  had  since  lived  in  the  District;  that  during  their 
marriage  appellant  had  been  addicted  to  the  excessive  use 
of  alcohol,  and  on  occasions  indulged  in  violent  conduct, 
and  had  threatened  and  humiliated  her,  and  in  general  had 
practiced  a  systematic  course  of  cruelty  which  impaired 
her  health ;  that  in  addition  to  paying  their  apartment  ren¬ 
tal  of  $300  monthly,  appellant  had  been  providing  her  with 
about  $350  monthly  for  food  and  household  expenses,  but 
otherwise  had  failed  and  refused  to  provide  adequately  for 
her,  although  able  to  do  so,  having  a  gross  annual  income 
of  about  $29,000,  while  her  own  independent  income  was 
only  about  $1,200  annually  from  stocks  owned  by  her. 
(App.  108-110) 

In  the  caption  of  her  Complaint,  appellee  gave  her  ad¬ 
dress,  and  also  appellant’s,  as  “1028  Connecticut  Avenue, 
N.  W.,  Apartment  1101,  Washington,  D.  C.”  (App.  108) 
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(b) 

In  his  Answer  filed  August  29,  1952,  appellant  demanded 
proof  of  appellee’s  alleged  District  residence,  and  averred 
that  he  was  living  only  temporarily  in  the  District ;  admitted 
that  he  had  married  appellee,  and  also  that  he  had  been 
addicted  to  the  use  of  alcohol,  but  averred  that  such  con¬ 
dition  had  existed  for  many  years  prior  to  their  marriage, 
of  which  fact  appellee  had  knowledge  at  the  time ;  admitted 
that  he  had  been  paying  apartment  rental  and  making  pro¬ 
vision  for  support  as  alleged,  and  averred  that  he  had  been 
making  additional  substantial  payments  for  appellee; 
averred  that  any  threats  to  her  had  been  made  when  he  was 
under  the  influence  of  alcohol,  and  were  not  seriously  meant ; 
admitted  receiving  about  $13,200  annual  salary  as  Presi¬ 
dent  of  the  Blue  Ridge  Slate  Corporation,  Charlottesville, 
Virginia,  and  about  $12,000  annually  from  a  trust  in  Boston 
established  by  his  grandmother;  denied  all  other  allega¬ 
tions,  and  asked  the  dismissal  of  the  Complaint.  (App. 
111-112) 

(c) 

On  November  21,  1952,  Consent  Order  was  entered  in  the 
District  Court,  awarding  custody  of  the  child  to  the  appellee, 
pendente  lite,  and  allowing  $700  monthly,  pendente  lite, 
for  the  support  of  herself  and  the  child.  (R.  288)  There¬ 
after,  and  on  June  10,  1953,  appellant  filed  motion  (R.  289) 
to  reduce  the  monthly  maintenance  to  $350.  The  Domestic 
Relations  Commissioner  recommended  reduction  to  $500 
monthly  (R.  300),  and  after  hearing,  Order  was  entered 
on  July  21,  1953,  reducing  such  maintenance  to  $600 
monthly.  (R.  301)  In  his  affidavit  of  June  9, 1953,  in  support 
of  the  above  Motion,  appellant  stated  that  when  he  con¬ 
sented  to  the  maintenance  Order  of  November  21,  1952, 
‘‘he  did  so  improvidently,  and  by  way  of  offering  appease- 
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ment  to  plaintiff,  in  the  hope  that  their  martial  difficulties 
would  be  settled  amicably;  that  a  friendly  adjustment  did 
seem  likely  at  the  time;  that  defendant  assumed  that  if 
the  same  did  not  in  fact  occur,  then  there  would  be  an  early 
trial  herein,  so  that  in  any  event  the  maintenance  pendente 
lite,  to  which  he  had  consented,  would  be  of  short  duration ; 
that  the  adjustment  did  not  thereafter  occur,  nor  has  trial 
taken  place,  and  now  appears  deferred  until  Fall;  that 
defendant’s  financial  condition  did  not  then,  and  does  not 
now,  permit  him  to  pay  such  high  alimony,  or  any  amount 
near  it.”  (App.  115-119) 

On  December  14,  1953,  appellant  filed  Motion  to  modify 
the  above  Order  of  July  21,  1953,  by  reducing  the  monthly 
maintenance  pendente  lite  to  $300  (R.  320),  annexing  to 
the  Motion  his  supporting  affidavit  December  14,  1953. 
(App.  128-130)  After  hearing,  Order  was  entered  on  Jan¬ 
uary  26, 1954,  overruling  the  Motion  without  prejudice,  and 
advancing  the  cause  for  early  trial.  (R.  332) 

(d) 

On  June  9,  1953,  appellant  filed  Motion  in  the  District 
Court  to  dismiss  appellee’s  Complaint  for  failure  of  cause 
of  action,  and  of  her  right  to  relief,  through  condonation, 
which  Motion  was  overruled  on  August  4,  1953,  after  hear¬ 
ing,  a  basic  factual  issue  having  developed  on  affidavits. 

(e) 

On  November  9,  1953,  through  Messrs.  Clarke,  Richard, 
Moncure  and  Whitehead,  of  Alexandria,  Virginia,  appel¬ 
lant  filed  Complaint  in  the  Circuit  Court  of  Arlington 
County,  Virginia,  to  annul  his  marriage  to  the  appellee. 
(App.  119-122)  Thereafter,  and  on  November  20,  1953, 
appellee  filed  Motion  in  the  District  Court  to  enjoin  the 
appellant  pendente  lite,  from  proceeding  with  that  suit 
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(App.  118),  attaching  to  her  Motion  a  certified  copy  of 
proceedings,  Austin  B.  Osgood ,  plaintiff  v.  Nancy  Hancock 
Osgood,  defendant,  instituted  in  May  1949  in  the  Circuit 
Court  of  the  Tenth  Judicial  Circuit  of  Florida,  in  and  for 
Polk  County.  (Plaintiff’s  Exhibit  No.  3,  in  record.) 

Annexed  to  appellant’s  Points  and  Authorities  filed  in 
opposition  to  this  Motion  were  (1)  his  affidavit  of  Novem¬ 
ber  25,  1953  detailing  facts  in  the  establishment  of  his  past 
and  present  Virginia  domicile,  (App.  123-124)  (2)  his  affi¬ 
davit  of  December  7, 1953  outlining  certain  steps  which  had 
been  pursued  in  the  Florida  proceeding  (App.  125-126)  and 
(3)  the  affidavit  December  7, 1953,  of  William  A.  Moncure, 
Esq.,  member  of  the  above  law  firm,  expressing  the  general 
view  that  the  suit  to  annul  was  well  grounded  at  law.  (App. 
126-127.) 

On  December  11,  1953,  after  hearing,  the  District  Court 
entered  an  Order  restraining  appellant  from  the  further 
prosecution  of  the  suit  to  annul,  pendente  lite,  and  until 
the  disposition  of  appellee’s  cause  in  the  District  Court. 
(App.  127) 

On  December  10, 1953,  the  defendant  in  the  Virginia  pro¬ 
ceeding  to  annul,  namely  Katharyn  F.  Osgood,  filed  Motion 
for  Summary  Judgment  therein,  through  George  B.  Bron- 
fen,  Esq.,  Arlington,  Virginia.  Then  on  December  15,  1953, 
plaintiff  in  that  proceeding,  namely  Austin  Branch  Osgood, 
filed  Motion  to  dismiss  the  above  Motion.  Then  on  January 
5,  1954,  defendant  in  that  proceeding  filed  Answer  therein, 
through  Messrs.  Bronfen  and  Lewis  H.  Shapiro.  Accord¬ 
ingly,  both  parties  are  before  the  Court  in  that  proceeding, 
which  remains  pending. 

m 

On  December  10, 1953,  Consent  Order  was  entered  in  the 
District  Court,  granting  leave  to  appellee  to  file  the  Sup¬ 
plemental  Complaint,  and  thereafter  and  on  December  18, 
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1953,  she  filed  it.  (App.  130)  .  Simultaneously,  namely  on 
December  18,  1953,  appellee  took  out  process  for  service 
upon  the  co-respondent  therein,  and  without  thereafter  re¬ 
newing  the  accompanying  summons  at  any  time,  caused 
such  process  to  be  personally  served  upon  her  in  Virginia 
on  January  23,  1954.  (App.  131,  132)  The  co-respondent 
did  not  file  Answer  or  otherwise  appear,  and  was  not 
brought  in  by  publication. 

(g) 

In  his  Answer  to  the  Supplemental  Complaint,  appellant 
admitted  that  appellee  was  a  District  resident  when  she  filed 
it,  but  denied  that  she  had  been  such  resident  when  she  filed 
her  original  Complaint  on  June  16,  1952;  denied  that  he 
lived  in  the  District,  averring  that  he  was  a  resident  of 
Virginia,  and  had  been  domiciled  there  continuously  since 
1942;  admitted  that  he  and  appellant  had  gone  through  a 
ceremony  of  marriage  in  Washington,  D.  C.,  on  August  9, 
1949,  and  that  on  May  13, 1950,  their  child,  Kevan,  was  born, 
but  denied  that  such  ceremony  constituted  a  valid  marriage, 
as  he  was  then  still  married  to  Nancy  Hancock  Osgood; 
admitted  that  following  the  ceremony,  he  and  appellee  lived 
together  at  Charlottesville,  Virginia,  until  September  1950, 
averring  that  appellee  then  left  for  the  District,  refusing  to 
return  to  Charlottesville ;  averred  that  until  December  1950, 
appellee  lived  in  an  apartment  on  Woodley  Road  in  the  Dis¬ 
trict,  where  he  co-habited  with  her  periodically,  and  that 
the  Blue  Ridge  Slate  Corporation,  of  Charlottesville,  then 
leased  an  apartment  on  Connecticut  Avenue  in  the  District, 
where  appellee  lived  until  January  1953,  when  she  moved 
to  Sixteenth  Street;  averred  that  he  and  appellee  lived 
periodically  in  the  Connecticut  Avenue  apartment  until 
July  1952,  and  that  they  have  not  cohabited  anywhere 
since,  except  for  about  ten  days  at  the  seashore  in  Septem¬ 
ber  1952;  averred  that  continuously  since  September  1942, 


7 


he  has  maintained  residential  quarters  in  Charlottesville, 
acquiring  additional  residential  quarters  in  June  1953  in 
Arlington,  Virginia,  where  he  has  since  lived  when  not  in 
Charlottesville;  (App.  132-136) 

Renewed  his  earlier  admissions  with  respect  to  the  use  of 
alcohol,  and  also  his  averments  that  such  addiction  had 
existed  for  many  years  prior  to  the  ceremony  of  marriage, 
and  that  appellee  had  full  knowledge  of  the  same  at  that 
time;  renewed  his  earlier  averments  respecting  the  sup¬ 
port  which  he  had  supplied  to  the  appellee  while  they  were 
living  together;  denied  that  his  income  was  as  large  as  had 
been  alleged,  and  averred  that  it  had  declined  to  an  annual 
gross  of  about  $15,700,  exclusive  of  Federal  Income  and 
Virginia  State  income  tax  liabilities,  and  before  alimony  to 
appellee ;  and  that  he  owed  very  substantial  sums ;  that  he 
had  not  committed  adultery;  (App.  132-136) 

For  a  separate  affirmative  and  alternate  defense,  appel¬ 
lant  alleged  that  all  the  asserted  offenses  of  which  appellee 
complained  in  her  Supplemental  Complaint  (incorporated 
from  her  original  Complaint  filed  June  16,  1952),  para¬ 
graphs  4,  5,  and  6,  had  been  condoned  by  her,  as  she  and 
appellant  had  continued  to  cohabit  as  husband  and  wife  in 
the  apartment  on  Connecticut  Avenue,  for  several  weeks  fol¬ 
lowing  the  filing  of  her  original  Complaint,  to  wit,  until  July 
4,1952.  (App.  136) 

(b) 

Trial  took  place  on  March  2  and  3,  1954,  and  thereafter 
and  on  March  25,  1954,  the  judgment  was  entered.  (App. 
140,  141)  On  April  21,  1954,  appellant  filed  Notice  of  Ap¬ 
peal  from  it.  (R.  340)  On  the  following  day,  appellee  like¬ 
wise  filed  Notice  of  Appeal.  Then  on  June  29,  1954,  both 
appeals,  and  a  consolidated  record,  were  filed  in  this  Court, 
the  appeal  of  Austin  Branch  Osgood  being  No.  12,294,  and 
that  of  Katharyn  F.  Osgood  being  No.  12,295.  On  July  14, 
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1954,  Austin  Branch  Osgood,  appellee  in  Appeal  No.  12,295, 
filed  Motion  to  dismiss  that  appeal,  and  then  on  July  27, 
1954,  while  that  motion  was  pending,  the  parties  filed  agree¬ 
ment  to  dismiss  it 

Statutes  and  Buies  Involved 

District  of  Columbia  Code ,  1951,  Title  16,  Section  401 : 

“No  decree  of  nullity  of  marriage  or  divorce  shall  be 
rendered  in  favor  of  anyone  who  has  not  been  a  bona 

i  fide  resident  of  the  District  of  Columbia  for  at  least  one 
year  next  before  the  application  therefor,  and  no  di¬ 
vorce  shall  be  decreed  in  favor  of  any  person  who  has 
not  been  a  bona  fide  resident  of  said  District  for  at  least 
two  years  next  before  the  application  therefor,  for  any 
cause  which  shall  have  occurred  out  of  said  District  and 
prior  to  residence  therein.” 

District  of  Columbia  Code,  1951,  Title  16,  Section  417 : 

“In  all  divorce  cases  where  adultery  is  charged  the 
person  or  persons  with  whom  the  adultery  is  charged  to 
have  been  committed  shall  be  made  defendant  or  de¬ 
fendants  and  brought  in  by  personal  service  of  process 
or  by  publication  as  in  other  cases.” 

Local  Civil  Rules,  United  States  District  Court  for  the 
District  of  Columbia  (February  15,  1952) : 

“Buie  7.  Return  of  Summons;  Publication  and 
Proof. 

(a)  Return.  If  a  summons  be  not  served  it  shall  be 
returned  to  the  Clerk’s  office  on  the  twentieth  day  after 
the  issuing  thereof.  *  *  *” 

'  Federal  Rule  of  Civil  Procedure  4(a)  : 

“Summons;  Issuance.  Upon  the  filing  of  the  com¬ 
plaint  the  Clerk  shall  forthwith  issue  a  summons  and 
deliver  it  for  service  to  the  Marshal  or  to  a  person 
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specially  appointed  to  serve  it.  Upon  request  of  the 
plaintiff  separate  or  additional  summons  shall  issue 
against  any  defendants.’ * 

Statement  of  Points 

1.  The  District  Court  erred  in  not  dismissing  plaintiff’s 
(appellee’s)  Complaint,  and  Supplemental  Complaint,  on 
the  ground  that  she  had  not  been  a  bona  fide  resident  of  the 
District  for  at  least  one  year  prior  to  filing  her  Complaint. 

2.  The  District  Court  erred  in  not  ruling  that  the  offenses 
of  cruelty  charged  in  Appellee’s  Complaint,  and  thereafter 
re-alleged  by  incorporation  in  paragraphs  4,  5,  and  6  of  her 
Supplemental  Complaint,  had  not  been  proven  or  had  been 
condoned  by  her. 

3.  The  District  Court  erred  in  not  striking  the  allegations 
of  Appellee’s  Supplemental  Complaint  relating  to  adultery, 
and  all  evidence  adduced  thereunder,  on  the  ground  that 
the  party  named  as  co-respondent  had  not  filed  Answer  or 
otherwise  appeared,  and  had  not  been  brought  in  by  per¬ 
sonal  service  of  process  or  by  publication. 

4.  The  District  Court  erred  in  not  dismissing  Plaintiff’s 
(Appellee’s)  Complaint,  and  Supplemental  Complaint,  on 
the  ground  that  their  respective  allegations,  for  which  re¬ 
lief  was  sought,  were  not  supported  by  evidence  that  was 
conclusive,  and  by  evidence  that  was  competent. 

5.  The  District  Court  erred  in  making  findings  and  con¬ 
clusions  establishing  the  validity  of  the  divorce  proceedings, 
1949,  Austin  Branch  Osgood ,  plaintiff ,  v.  Nancy  Hancock 
Osgood,  defendant,  Circuit  Court,  Tenth  Judicial  Circuit  of 
Florida  for  Polk  County,  and  should  have  refrained  from 
making  findings  and  conclusions,  or  in  the  alternative  should 
have  declared  such  proceedings  fraudulent,  and  the  decree 
of  divorce  entered  therein,  void. 

6.  The  District  Court  erred  in  permanently  enjoining 
defendant  (Appellant)  from  prosecuting  the  annulment 


proceeding,  Austin  Branch  Osgood,  plaintiff,  v.  Kathryn  F. 
Osgood,  defendant,  Chancery  No.  6905,  Circuit  Court  of 
Arlington  County,  Virginia. 

7.  The  District  Court  erred  in  failing  to  grant  feasible 
visitation  rights  to  the  defendant  (Appellant). 

8.  The  District  Court  erred  in  awarding  permanent  sup¬ 
port  to  Appellee  in  excess  of  her  requirements,  and  also  in 
allocating  it  unrealistically  for  Federal  income  taxation  pur¬ 
poses,  the  allowances  to  her  and  counsel  being  beyond  ap¬ 
pellant’s  ability  to  pay. 

Summary  of  Argument 

1.  Appellant  has  been  domiciled  in  Virginia  since  1942. 
When  Appellee  filed  her  Complaint  on  June  16,  1952,  the 
parties  were  jointly  occupying  living  quarters  in  the  Dis¬ 
trict,  and  had  not  yet  separated,  nor  was  it  alleged  that  they 
had.  Accordingly,  Appellee’s  domicile  followed  Appel¬ 
lant’s,  and  as  “residence”  means  “domicile”  under  the  di¬ 
vorce  statutes,  Appellee  did  not  have  the  required  District 
residence  on  June  16,  1952,  so  shown  also  by  her  declara¬ 
tions  of  Virginia  residence  to  Virginia  authorities,  1950- 
1953.  Such  jurisdictional  infirmity,  for  lack  of  District  resi¬ 
dence  on  June  16,  1952,  extends  to  the  Supplemental  Com¬ 
plaint,  a  mere  appendage  of  the  Original  Complaint,  and 
both  Complaints  should  therefore  have  been  dismissed. 

2.  After  Appellee  had  filed  her  Complaint  on  June  16, 
1952,  she  and  Appellee  continued  to  cohabit  as  husband  and 
wife  until  July  4,  1952,  when  they  separated.  In  the  late 
summer  they  resumed  cohabitation  for  about  10  days  at 
the  seashore.  Accordingly,  Appellee  condoned  any  cause 
of  action  under  the  Complaint.  Moreover,  she  had  pre-mar- 
ital  knowledge  of  Appellant’s  alcoholism,  and  therefore  it, 
and  any  acts  flowing  from  it,  are  barred  as  grounds  for 
divorce. 


3.  On  December  18, 1953,  and  prior  to  trial,  Appellee  filed 
a  Supplemental  Complaint,  naming  a  co-respondent  and 
charging  adultery,  simultaneously  taking  out  process  which 
was  personally  served  upon  the  co-respondent  in  Virginia  on 
January  23, 1954.  At  the  trial  the  Court  quashed  the  serv¬ 
ice,  ruling  that  the  process  had  expired  20  days  after  its 
issuance.  The  co-respondent  did  not  file  Answer  or  other¬ 
wise  appear,  and  was  not  brought  in  by  publication.  Ac¬ 
cordingly  there  was  non-compliance  with  Section  417,  Title 
16,  District  Code,  1951,  and  the  allegations  of  adultery  in  the 
Supplemental  Complaint,  and  all  evidence  adduced  under 
them,  should  have  been  stricken. 

4.  The  allegations  of  cruelty  in  the  Complaint,  and  later 
incorporated  in  the  Supplemental  Complaint,  were  not 
proven,  or  had  been  condoned.  The  allegations  of  adultery 
in  the  Supplemental  Complaint  were  not  validly  presented, 
because  the  co-respondent  had  not  been  brought  in  by  per¬ 
sonal  service  of  process  or  by  publication,  as  required  under 
the  Section  417.  No  other  basis  for  relief  was  asserted. 
Therefore,  both  Complaints  should  have  been  dismissed. 

5.  At  the  trial  Appellant  waived  the  issue  of  marriage 
validity.  Notwithstanding,  the  Court,  in  sole  reliance  upon 
a  foreign  record  before  it,  and  without  adequately  inquiring 
otherwise,  made  comprehensive  findings  and  conclusions 
establishing  the  validity  of  divorce  proceedings  which  Ap¬ 
pellant  had  instituted  in  Florida  in  1949.  Their  fraudulent 
character  was  shown  by  an  affidavit  by  Appellant  previously 
filed  of  record  herein,  and  was  otherwise  indicated.  Appel¬ 
lant  was  present  at  the  trial,  and  readily  available  for  exam¬ 
ination.  Accordingly,  the  Court  should  have  refrained 
from  making  findings  and  conclusions,  or  alternatively 
should  have  effectively  scrutinized  such  proceedings,  and 
declared  them  fraudulent,  and  the  decree  entered  therein, 
void. 
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6.  On  November  9,  1953,  and  before  trial  herein,  Appel¬ 
lant  filed  snit  in  Virginia  for  annulment  of  marriage  to  Ap¬ 
pellee.  On  December  11, 1953,  Order  was  entered  herein  re¬ 
straining  Appellant  pendente  lite,  and  until  the  disposition 
of  Appellee’s  cause  in  the  District  Court,  from  continuing 
with  the  annulment  action.  About  that  time,  and  again  sub¬ 
sequently,  Appellee  submitted  to  the  jurisdiction  of  the  Vir¬ 
ginia  Court  in  the  suit  for  annulment,  by  filing  motion 
therein  for  summary  judgment,  and  by  filing  Answer. 
Thereafter,  and  at  the  trial  herein,  the  District  Court,  act¬ 
ing  on  its  own  motion,  and  not  on  any  request  of  the  parties, 
made  the  injunction  permanent.  Such  action  was  in  excess 
of  its  powers,  and  should  be  rescinded. 

7.  The  District  Court  awarded  custody  of  the  minor 
child  to  Appellee,  with  right  reserved  to  Appellant  to  see 
the  child  at  reasonable  times  and  reasonable  hours.  The 
degree  of  ill-feeling  which  has  been  engendered  between  the 
parties  prevents  the  mutual  reciprocal  accommodation 
which  is  necessary  for  the  effectuation  of  that  right.  The 
Court  was  apprised  of  this  personal  situation,  and  was  urged 
to  define  the  right  clearly  in  order  to  make  it  feasible,  and 
should  have  done  so. 

8.  Appellant’s  net  monthly  income,  after  deduction  for 
bank  loan  curtailment  and  interest,  and  for  withholding  tax 
and  social  security,  and  after  giving  consideration  for  Fed¬ 
eral  and  Virginia  State  income  taxes,  is  about  $850.  Ac¬ 
cordingly,  the  $600  monthly  permanent  support,  which  is 
beyond  Appellee’s  requirements,  should  be  drastically  re¬ 
duced,  and  the  $3,000  counsel  fee  reconsidered. 
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Argument 

Point  l 

(a) 

Appellee  alleged  in  her  Complaint  filed  June  16, 1952  that 
she  was  a  resident  of  the  District,  and  had  been  such  for 
more  than  two  years  previously.  (App.  108)  In  his  An¬ 
swer,  appellant  neither  admitted  or  denied,  but  demanded 
strict  proof.  (App.  Ill)  In  her  Supplemental  Complaint 
filed  December  18,  1953,  appellee  incorporated  her  prior 
allegations  of  residence,  by  reference.  (App.  130)  Fed¬ 
eral  Rule  of  Civil  Procedure  15  (d)  establishes  that  the  pur¬ 
pose  of  a  supplemental  pleading  is  to  set  forth  transactions 
or  occurrences  or  events  which  have  happened  since  the  date 
of  the  pleading  sought  to  be  supplemented.  Accordingly,  a 
Supplemental  Complaint  is  a  mere  addition  or  continuation 
of  the  original  bill  of  Complaint.  Berssenbrugge  v.  Luce, 
30  Fed.  Supp.  101;  Magee  v.  McNany,  10  F.R.D.  5.  If  ap¬ 
pellee  did  not  possess  the  required  District  residence  when 
she  filed  her  Complaint,  it  will  fall  for  that  reason,  and  her 
Supplemental  Complaint  also,  as  the  latter  is  merely  an 
appendage  of  the  former. 

It  its  Findings  entered  March  25, 1954,  the  District  Court 
held  that  appellee  was  a  resident  of  the  District,  and  had 
been  such  “for  more  than  two  years  prior  to  the  filing  of 
this  complaint”  and  that  “since  September  1950  the  matri¬ 
monial  domicile  of  the  plaintiff  and  defendant  was  the 
District  of  Columbia  and  continued  so  through  June  18, 
1953”  (App.  137);  and  having  so  found,  the  Court  con¬ 
cluded  that  it  had  jurisdiction.  (App.  138) 

Appellant  testified  at  the  trial  that  he  was  born  in  Massa¬ 
chusetts,  and  attended  Yale  University;  that  having  ac¬ 
quired  by  gift  and  purchase,  stock  in  the  Blue  Ridge  Slate 


Corporation,  Charlottesville,  Virginia,  and  having  been 
made  its  President,  he  moved  to  Virginia  in  October  1942, 
to  look  after  his  interests  (App.  50-51) ;  that  the  company- 
manufactures  slate  roofing  granules  for  prepared  asphalt 
shingles,  and  is  still  in  operation  (App.  51) ;  that  he  married 
Nancy  Hancock  Osgood  in  Virginia  in  1946,  and  that  they 
thereafter  lived  together  at  Carter  Ridge  Farm,  near  Char¬ 
lottesville,  owned  by  him,  until  August  1948,  when  they  sep¬ 
arated,  his  wife  then  instituting  limited  divorce  proceedings 
in  Virginia,  in  which  he  was  personally  served,  and  obtain¬ 
ing  a  decree  (App.  51-52;  63)  that  he  continued  to  reside  in 
Charlottesville,  first  at  Carter  Ridge  Farm  until  December 
1948,  then  at  Lewis  Mountain  Road  until  September  1950, 
and  thereafter  and  to  the  present  at  Cargyl  Lane  (App. 
52-53) ;  that  he  also  maintains  a  residence  at  1500  Arlington 
Boulevard,  Arlington,  Virginia  (App.  53) ;  that  he  has  no 
earned  income  other  than  from  the  above  corporation  (App. 
53) ;  that  he  has  never  paid  any  taxes  to  the  District  of 
Columbia  but  has  paid  Virginia  State  property,  income, 
and  capitation  taxes  every  year  (App.  53) ;  that  his  Federal 
income  tax  returns  go  to  Richmond  (App.  53) ;  that  he  has 
been  paying  poll  taxes  in  Virginia  since  1942  (App.  53-54) ; 
that  he  pays  taxes  in  no  jurisdiction  other  than  Virginia 
(App.  54).  (Please  see  defendant’s  (appellant’s)  Exhibit 
No.  5,  in  the  record  in  original  form,  being  six  Virginia 
State  tax  receipts  issued  to  him  1950-1953.) 

Appellant  also  testified  that  he  has  voted  in  Virginia, 
and  in  no  other  jurisdiction  since  1942,  having  voted  in 
Massachusetts  prior  to  that  date  (App.  54) ;  that  in  Vir¬ 
ginia  he  has  voted  in  primaries  and  regular  elections,  and 
also  in  the  Presidential,  Congressional,  and  Gubernatorial 
elections  (App.  54) ;  that  he  has  had  a  post  office  box  address 
in  Charlottesville,  since  1942  (App.  54) ;  that  since  1942 
his  name  has  appeared  in  Charlottesville  telephone  and  city 


I 


> 


15 

directories  ( App.  54) ;  that  he  has  never  had  a  bank  account 
in  the  District,  nor  belonged  to  any  clubs  there,  but  has 
belonged  to  one  club  in  Charlottesville  since  1942,  and  to 
another  there  since  1948.  (App.  54-55) 

Appellant  testified  further  that  following  his  marriage 
to  appellee  in  August  1949,  they  lived  at  1914  Lewis  Moun- 
tian  Road  in  Charlottesville  until  September  1950,  when 
the  lease  ran  out  (App.  55) ;  that  he  then  moved  to  Cargyl 
Lane  in  Charlottesville,  but  that  appellee  went  to  Washing¬ 
ton  and  did  not  return  to  Charlottesville  except  to  get  some 
clothes  (App.  55) ;  that  two  or  three  years  ago  she  stayed 
with  him  at  Cargyl  Lane  (App.  55) ;  that  he  pays  for  the 
insurance  on  all  the  furniture  in  the  house  on  Cargyl  Lane, 
such  insurance  being  carried  in  his  name.  (App.  56) ;  that 
about  half  of  the  furniture  is  his.  (App.  56) 

That  in  December  1950  the  Slate  Corporation  took  a 
lease  on  an  apartment  at  1028  Connecticut  Avenue,  N.  W., 
Washington,  D.  C.,  where  he  and  appellee  lived  together 
off  and  on  until  July  4,  1952,  when  she  departed,  the  ap¬ 
pellant  remaining  there  until  July  16,  1952,  when  he  left 
to  enter  a  hospital  in  Philadelphia  (App.  56-57). 

Mr.  James  R.  Steed,  residing  at  Charlottesville,  Virginia, 
testified  that  he  is  secretary  and  a  director  of  the  Blue 
Ridge  Slate  Corporation  located  in  Charlottesville  (App. 

74)  ;  that  he  first  met  appellant  in  October  1940,  at  the 
Esmont,  Virginia,  plant  of  the  Corporation  and  that  ap¬ 
pellant  had  just  been  elected  president  of  the  Corporation 
and  came  out  to  make  an  inspection  of  the  property  (App. 

75)  ;  that  appellant  was  then  living  in  or  near  Boston,  Mas¬ 
sachusetts,  and  moved  to  Virginia  in  the  fall  of  1942  and 
rented  a  home  at  Farmington,  about  six  miles  from  Char¬ 
lottesville  where  the  witness  made  visits  to  him  (App.  76) ; 
that  appellant  remained  at  Farmington  until  the  fall  of 
1944  when  he  bought  a  farm  outside  of  Charlottesville,  the 
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Carter  Eidge  Farm,  and  moved  there  (App.  76) ;  that  ap¬ 
pellant  left  the  latter  place  in  December  1948,  moving  to 
an  apartment  on  Lewis  Mountain  Road  in  Charlottesville 
where  the  witness  again  made  visits  to  him  (App.  76); 
that  the  witness  helped  appellant  move  to  Carter  Eidge 
Farm  and  later  to  Lewis  Mountain  Eoad  (App.  76) ;  that 
appellant  remained  at  the  latter  address  until  September 
1950,  and  continuously  since  has  maintained  residential 
quarters  in  the  home  of  the  witness  in  Charlottesville  on 
Cargyl  Lane  which  he  has  been  occupying  about  once  a 
month  since  September  1950  (App.  76-77) ;  that  about  half 
of  the  home  of  the  witness  is  furnished  with  Appellant’s 
furniture,  all  of  it  being  insured  in  the  name  of  the  ap¬ 
pellant  who  pays  the  premiums  (App.  80). 

(b) 

It  should  be  recalled  that  when  Appellee  filed  her  Com¬ 
plaint  on  June  16,  1952,  she  and  the  Appellant  had  not  yet 
separated  but  were  living  together  as  husband  and  wife  in 
Apartment  1101  at  1028  Connecticut  Avenue,  N.  W.,  such 
fact  being  established  by  (1)  the  identical  apartment  ad¬ 
dresses  for  both  as  set  out  in  the  caption  of  Appellee’s 
verified  Complaint  (App.  108),  (2)  the  lack  of  allegation  in 
the  Complaint  that  the  parties  had  separated  and  were  no 
longer  living  together  as  husband  and  wife  (App.  108-111), 
and  (3)  the  following  testimony  of  the  parties  at  the  trial: 

“Q.  There  is  testimony  here,  Mr.  Osgood,  that  you 
and  Mrs.  Osgood  lived  at  1028  Connecticut  Avenue, 
Northwest.  When  did  you  and  she  begin  to  live  there  ?  ’  ’ 

“  A .  December  of  1950.  The  Corporation  signed  the 
lease  on  that  apartment,  the  Slate  Corporation.” 

“Q.  So  then  the  lease  was  taken  out  in  the  name  of 
the  Corporation,  is  that  right?” 

“  A .  Yes,  it  was.” 

“Q.  And  how  long  did  you  and  Mrs.  Osgood  live  at 
that  address?” 
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“A.  Off  and  on  until  July  of  1952,  when  I  moved  out. 
She  stayed  on  until  February  of  1953.” 

“Q.  This  suit  was  filed  on  June  16,  1952.  Were  you 
and  she  cohabiting  as  husband  and  wife  at  that  time?” 

“A.  Yes,  we  were  living  together.” 

“Q.  Was  this  when  the  service  of  process  was  made 
on  you  in  this  case  at  1028  Connecticut  Avenue?” 

“A.  Yes,  it  was.” 

“Q.  What  time  did  the  Marshal  call?” 

“A.  About  11:30  in  the  morning.” 

“Q.  And  was  Mrs.  Osgood  there  at  the  time?” 

4 4 A.  Yes,  she  was.” 

“Q.  And  where  did  the  service  take  place?  Was  it 
in  the  living  room?” 

“A.  In  the  living  room  of  the  apartment.” 

“Q.  About  11:30  in  the  morning?” 

“A.  That  is  correct.” 

“Q.  What  was  the  state  of  the  clothing  of  yourself 
and  Mrs.  Osgood  at  that  time?” 

“A.  She  was  in  a  nightgown  and  negligee,  and  I  was 
in  pajamas  and  bathrobe.” 

“Q.  How  long  had  you  been  up?” 

“A.  Oh,  I  guess  about  half  an  hour.” 

“Q.  How  long  had  she  been  up?” 

“A.  About  the  same.” 

“Q.  Had  you  and  she  occupied  the  same  bed  that 
night?” 

“A.  We  had.” 

“Q.  Did  you  continue  thereafter  to  live  with  her  at 
1028  Connecticut  Avenue?” 

“A.  Off  and  on,  yes.” 

“Q.  Did  you  live  together  as  husband  and  wife?” 

“A.  We  lived  together  in  that  apartment  and  in 
that  bed.” 

“Q.  Until  when?” 

“A.  Until  she  left  on  July  4,  1952.” 

“Q.  And  when  did  you  leave?” 

“A.  July  16.” 

“Q.  And  you  went  from  there  to  a  hospital  in  Phil¬ 
adelphia,  is  that  correct ?,? 
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“A.  That  is  correct ’ 7 

“Q.  Tell  us,  please,  the  setup  of  that  apartment,  how 
many  bedrooms  and  so  on  there  were.” 

“A.  Two  bedrooms  and  two  baths.’7 

*  ‘  Q.  Two  bedrooms  ? 7  7 
“A.  Yes.77 

“Q.  Where  were  they?” 

“A.  Upstairs  on  the  second  floor.77 
“Q.  And  there  were  two  bathrooms!77 
“A.  Yes.77 

“Q.  And  then  what  was  downstairs?77 
“A.  A  large  living  room,  a  kitchen  and  a  dining 
room.77 

“Q.  Who  occupied  the  two  bedrooms?77 
“A.  The  little  boy  occupied  one.  We  occupied  one. 
We  occupied  the  other.  Sometimes  there  was  a  nurse 
for  the  little  boy  and  sometimes  there  wasn’t.77 

“Q.  But  customarily,  you  and  Mrs.  Osgood  stayed 
together  in  the  same  bedroom  and  the  same  bed?77 

“A.  That  is  right.77 
i  “Q.  Until  she  left  on  July  4, 1952?” 

*  ‘A.  That  is  right.”  (App.  56-58,  Direct  Examin¬ 
ation) 

•  •••••• 

i  “Q.  The  divorce  was  filed  on  June  16,  1952.  Were 
you  and  Mr.  Osgood  living  together  at  this  time  in  the 
apartment  at  1028  Connecticut  Avenue?” 

“A.  Yes;  we  were  both  living  in  that  apartment.” 
“Q.  How  long  after  that  did  you  and  he  continue 
living  in  that  apartment?” 

i  “A.  July  3  was  the  final  date  when  I  left  him  there.” 

“Q.  But  he  stayed  there  a  little  while  afterward, 
did  he  not?” 

“A.  He  stayed  there  until  he  agreed  to  go  to  the 
hospital.”  (App.  28,  Cross-Examination) 

(c) 

,  “A  wife  can  acquire  a  new  domicile  upon  the  termin¬ 
ation  of  marriage  or  upon  judicial  separation,  but  until 
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she  does  so,  she  retains  the  domicile  which  she  had  at 
the  time  of  separation  of  marriage  relation.”  Davis  v. 
Davis,  68  App.  D.C.  240,  96  F.  2d  512 

*  *  Following  the  rule  established  at  common  law,  a 
woman  on  her  marriage  loses  her  own  domicile  and,  by 
operation  of  law,  acquires  that  of  her  husband,  no  mat¬ 
ter  where  the  wife  actually  resides,  or  what  she  believes 
or  intends.  The  law  fixes  her  domicile,  and  whenever, 
during  the  marriage,  the  husband  changes  his  domicile, 
hers  follows,  and  is  drawn  to  it.  The  rule  that  the 
matrimonial  domicile  is  that  of  the  husband  obtains, 
irrespective  of  the  State  in  which  the  marriage  was 
performed.”  17  American  Jurisprudence  614,  under 
Domicile,  at  paragraph  38. 

“Since  the  husband  is  the  head  of  the  family,  with 
the  legal  obligation  of  support,  he  has  the  right  to 
choose  the  domicile,  and  since,  according  to  the  fiction 
of  the  common  law,  ‘the  husband  and  wife  are  one,  and 
that  one  is  the  husband’,  her  domicile  is  and  follows 
his.  Although  the  common-law  theory  of  the  personal 
identification  of  the  husband  and  wife  no  longer  ob¬ 
tains,  and  although  many  exceptions  have  been  en¬ 
grafted  on  the  rule  that  the  domicile  of  the  wife  is  that 
of  the  husband,  the  rule  *  *  *  is  still  required  by  the 
theory  of  civilized  law.”  17  American  Jurisprudence 
615,  under  Domicile,  at  paragraph  38. 

Accordingly,  at  the  time  of  the  filing  of  her  Complaint 
on  June  16,  1952,  appellee’s  domicile  was  that  of  appellant, 
namely  Virginia,  and  this  Court  has  held  that  under  the 
District  divorce  statutes,  “residence”  means  “domicile”: 

Stewart  v.  Stewart,  87  U.S.  Ap.  D.C.  358,  185  F.  2d  436: 

“The  divorce  statutes  in  effect  in  the  District  of 
Columbia  prohibit  the  granting  of  a  decree  of  divorce  to 
any  person  not  a  bona  fide  resident  of  the  District  of 
Columbia  for  one  year  preceding  the  filing  of  his 
Complaint.  And  we  have  said  that  the  word  ‘residence’ 
means  domicile.  Downs  v.  Downs,  23  App.  D.C.  381. 
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The  only  question  in  this  case  is  whether  plaintiff  ap¬ 
pellee  has  sustained  this  burden.’ * 

Also  see  Marcum  v.  Marcum ,  61  App.  D.C.  332,  62  F.  2d 
871 ;  Oxley  v.  Oxley,  81  U.S.  App.  D.C.  346,  159  F.  2d  10. 

Rogers  v.  Rogers,  76  U.S.  App.  D.C.  297,  130  F.  2d  905 
(1947) : 

“The  District  Code  forbids  divorce  in  favor  of  any¬ 
one  who  has  not  been  a  bona  fide  resident  of  the  Dis¬ 
trict  of  Columbia  for  at  least  one  year  next  before  the 
application  therefor.  •  •  •  Residence  in  this  connection 
means  domicile.  The  suit  was  commenced  in  March 
1941.  The  question,  therefore,  is  plaintiff’s  domicile 
in  the  twelve  next  preceding  months.” 

(d) 

Attention  is  invited  to  defendant’s  (Appellant’s)  Exhibit 
No.  1,  in  the  record  in  original  form,  being  a  certificate  com¬ 
prising  one  typewriten  page,  and  an  annexed  page  with  four 
small  photostats  attached  to  it.  As  will  be  noted,  appellee 
in  her  applications  for  Virginia  motor  vehicle  registrations 
for  1950,  1951,  1952,  and  1953,  gave  her  residence  for  1950 
and  1951  as  1914  Lewis  Mountain  Road,  Charlottesville, 
Virginia,  and  for  1952  and  1953  as  Charlottesville,  Virginia, 
Box  320  (the  residence  address  for  the  1953  license  later 
being  changed  by  the  officials  to  1716  Abington  Drive,  Apart¬ 
ment  302,  Alexandria,  Virginia),  the  appellee  having  cer¬ 
tified  by  her  signature  on  each  application  in  accordance 
with  its  terms  that  “the  information  given  herein  is  true 
and  correct.” 

Clark  v.  Clark  (D.C.),  79  Fed.  Supp.  722  (1939) : 

“The  plaintiff  was  not  and  had  not  been  a  bona-fide 
resident  of  the  District  of  Columbia  for  at  least  one 
year  before  she  filed  her  Complaint  for  divorce,  but 
was,  and  had  been  a  bona-fide  resident  of  the  State  of 
Maryland,  with  post  office  address  Ednor,  Maryland.” 


Accordingly,  the  District  Court  should  have  found  that 
appellee  did  not  have  the  required  District  residence  when 
she  filed  her  Complaint,  and  should  have  dismissed  both 
Complaints  on  that  ground. 

Point  2 

(a) 

As  observed  under  Point  1  above,  the  addresses  given  in 
the  caption  of  Appellee’s  verified  Complaint  establish  that 
when  it  was  filed,  namely  on  June  16, 1952,  the  parties  were 
residing  in  the  same  apartment  ( App.  108).  They  continued 
so  to  reside  until  July  4, 1952  (App.  28,  56,  57).  It  has  also 
been  noted  that  the  Complaint  did  not  allege  separation  or 
cessation  of  cohabitation,  merely  complaining  of  Appel¬ 
lant’s  conduct  in  certain  respects  (App.  108-111).  Reference 
is  also  made  to  testimony  of  the  parties  quoted  under 
Point  1  above,  which  is  considered  as  applicable  under  the 
instant  Point  also. 

On  the  issue  of  condonation,  attention  is  also  invited  to 
the  following  testimony  of  appellant  at  the  trial: 

‘  ‘  Q.  Did  you  and  Mrs.  Osgood  take  a  trip  to  Rehobeth 
Beach  in  late  August,  1952!” 

“A.  It  wasn’t  Rehobeth.  It  was  Bethany  Beach.” 

“Q.  Where  did  you  and  she  stay  there?” 

“A.  In  an  apartment.” 

“Q.  And  what  was  the  address  or  the  name  of  the 
hotel?” 

“A.  It  wasn’t  a  hotel.  It  was  an  apartment.” 

“Q.  How  long  did  you  and  she  stay  there?” 

“ A.  About  ten  days.” 

“Q.  What  was  the  setup  there?  How  many  bed¬ 
rooms  were  there?” 

“ A .  There  were  two  bedrooms.” 

“Q.  And  bath?” 

“A.  And  a  bath.” 
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“Q.  Kitchen?” 

“A.  Kitchen.” 

“Q.  Who  occupied  the  two  bedrooms  on  that  occa¬ 
sion?” 

“A.  The  nurse  and  the  little  boy  were  in  one.  She 
was  in  the  other  and  I  was  in  the  living  room.” 

“Q.  You  were  where?” 

“A.  In  the  living  room. ” 

“Q.  From  time  to  time,  did  you  occupy  the  same 
bedroom  with  her?” 

“A.  I  was  in  the  same  room  with  her  on  many  occa¬ 
sions  when  I  was  there.” 

“Q.  At  night?” 

“A.  Yes.” 

“Q.  And  this,  I  understand,  was  in  late  August  or 
early  September  of  1952?” 

“A.  It  was  over  the  Labor  Day  weekend,  yes.” 
(App.  58) 

The  foregoing  testimony  was  not  contradicted  in  any  di¬ 
rect  manner,  and  therefore  it,  and  the  resulting  condonation, 
should  stand  as  admitted. 

This  Court  has  held  in  Pedersen  v.  Pedersen,  71  App.  D.C. 
27,  107  F.  2d  227,  that  while  the  statute  does  not  re¬ 
quire  living  separate  and  apart  as  a  condition  of  divorce, 
it  is  essential  that  the  parties  have  separate  lives — that 
they  so  live,  whether  under  one  roof  or  two,  as  to  abandon, 
with  apparent  permanency  of  intention,  the  relation  of  hus¬ 
band  and  wife  in  all  but  the  most  technical  sense.  This 
ruling  was  cited  with  approval  in  Hurd  v.  Hurd,  86  U.S. 
App.  D.C.  62, 179  F.  2d  68. 


(b) 

Appellant’s  addiction  to  the  excessive  use  of  alcohol,  and 
acts  flowing  from  it,  are  the  gravamen  of  the  cruelty  alleged 


in  the  original  Complaint.  But  the  appellee  had  full  pre- 
martial  knowledge  of  such  addiction: 

Appellant  testified  that  he  first  met  appellee  in  December, 
1948  through  Mr.  and  Mrs.  Potter  Cox  who  then  lived  in 
Washington;  that  he  (appellant)  was  not  intoxicated  at  the 
time  but  was  the  following  day,  and  that  appellee  “came 
and  chased  me  at  the  Mayflower  Hotel,  and  got  me  up.” 
(App.  60) ;  that  he  had  been  addicted  to  alcoholism  for 
quite  some  time,  which  appellee  knew  (App.  90),  having 
started  drinking  when  he  was  in  college,  and  has  been  under 
the  care  of  physicians  and  in  sanitariums  for  this  ailment 
(App.  61) ;  that  shortly  after  he  met  appellee,  they  attended 
a  party  at  her  mother’s,  and  appellant  fell  in  the  bath  tub 
and  “passed  out,”  remaining  in  that  condition  most  of  the 
night  (App.  61-62) ;  that  during  the  spring  and  early  sum¬ 
mer  of  1949,  appellant  came  up  almost  every  weekend 
from  Charlottesville  to  Washington  to  visit  appellee  who 
was  then  staying  with  her  mother  at  the  Shoreham  Hotel 
in  Washington,  and  he  became  intoxicated  on  many  of  these 
occasions  (App.  62) ;  that  over  the  1949  Memorial  Day 
period  appellee  came  to  Charlottesville,  staying  at  the 
Keswick  Club  as  appellant’s  guest;  that  on  this  occasion 
they  attended  a  buffet  party  there  together,  at  which  ap¬ 
pellant  became  intoxicated  (App.  62) ;  that  Mr.  James  R. 
Steed  was  also  at  that  buffet  party  (App.  62-63) ;  that  he 
(appellant)  never  struck  appellee  (App.  63,  86). 

On  cross-examination  appellee  confirmed  that  she  had 
first  met  appellant  through  Mr.  and  Mrs.  Potter  Cox  (R. 
41-42) ;  admitted  that  thereafter  they  went  out  socially  to¬ 
gether  (R.  44)  and  that  until  August  1949  she  saw  him  when 
he  had  had  “one  too  many”  (R.  42) ;  admitted  that  on  one 
occasion  right  after  she  had  met  him,  he  fell  asleep  in  a  bath 
tub  at  a  party  (R.  42, 43). 

Mr.  James  R.  Steed  testified  that  he  first  met  Appellee  on 
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Memorial  Day  weekend  in  1949  at  Charlottesville  at  the 
Keswick  Club,  and  that  she  was  introduced  to  him  by  ap¬ 
pellant  who  was  under  the  influence  of  liquor  at  the  time 
(App.  78) ;  that  thereafter  and  prior  to  August  1949  he 
received  telephone  calls,  12  or  15  times,  from  appellee  in 
Washington,  inquiring  as  to  the  whereabouts  of  appellant, 
and  his  condition,  meaning  whether  he  was  drunk  or  sober 
(App.  78-79). 

Knowledge  by  complainant  of  the  cause  for  divorce  at 
the  time  the  marriage  was  contracted,  is  a  bar  to  divorce. 
Rankin  v.  Rankin,  Mo.  App.,  17  S.  W.  2d  381,  27  Corpus 
Juris  Secundum  607,  at  paragraph  58. 

Habitual  intoxication  of  a  husband  offers  no  ground  for 
divorce  where  at  the  time  of  marriage  the  wife  knew  that 
he  was  a  slave  to  intoxicants.  Rankin  v.  Rankin,  supra; 
Tilton  v.  Tilton,  29  S.  W.  290,  16  Ky.  L.  538 ;  footnote  57 
27  Corpus  Juris  Secondum  page  608. 

(c) 

Appellee  alleges  adultery,  not  for  an  absolute  divorce, 
but  merely  as  cruelty  for  a  limited  divorce  (App.  6),  ap¬ 
parently  desiring  to  retain  inheritance  rights  in  Appellant’s 
estate,  and  also  prevent  him  from  trying  to  remake  his 
life.  But  adultery  was  not  established  by  competent  evi¬ 
dence,  as  will  be  shown  under  Point  3  hereafter,  and  hence 
does  not  support  a  cruelty  charge.  Hypothetically  and  solely 
as  such,  it  might  be  observed  that  even  if  adultery  had 
been  established,  the  actual  cruelty  which  it  represented 
would  have  been  tenuous  indeed.  Appellee  sued  Appellant 
for  the  divorce  on  June  16, 1952  (App.  108)  simultaneously 
moving  for  alimony  pendente  lite.  Then  on  July  4, 1952  she 
left  him,  taking  quarters  elsewhere  (App.  84),  and  letting 
the  afflicted  Appellant  shift  for  himself.  He  remained  on 
in  their  old  apartment  until  July  16,  1952,  and  then  entered 
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a  hospital  in  Philadelphia  (App.  57).  He  did  not  meet  the 
co-Respondent  until  mid-September  1952,  two  and  one-half 
months  after  he  and  the  Appellee  had  separated.  (App. 
85).  He  had  never  seen  the  co-respondent  before  (App. 
85).  No  move  toward  filing  a  Supplemental  Complaint, 
predicated  on  alleged  adultery  on  November  8,  1952,  was 
made  until  October  26,  1953.  Such  Complaint  was  even¬ 
tually  filed  on  December  18,  1953  (App.  130),  but  ap¬ 
parently  no  attempt  was  made  to  serve  the  co-Respondent 
until  January  23,  1954.  (App.  131,  132) 

(d) 

An  element  of  recrimination  is  also  present  on  the  issue 
of  cruelty: 

Dr.  Sylvan  A.  Steiner  of  Washington,  D.  C.  testified  that 
he  had  been  consulted  by  appellant  every  two  or  three 
months  over  the  period  April  1951  to  April  1953  for  chronic 
alcoholism  which  began  at  the  age  of  eighteen  (App.  68- 
69) ;  that  the  fact  of  marital  troubles  with  appellee  was  a 
motive  setting  off  the  appellant  who  drank  more  frequently 
during  his  marriage  to  her  (App.  69-70) ;  that  the  medical 
history  which  the  witness  took  indicated  that  the  appellant 
was  then  married  to  appellee  and  was  sexually  frustrated ; 
being  denied  intercourse  although  not  impotent  (App.  71) ; 
that  such  situation,  namely  Appellee’s  denials  to  Appellant 
of  sexual  intercourse,  was  shown  when  appellant  first  con¬ 
sulted  the  witness  in  April,  1951,  and  in  successive  consul¬ 
tations  (App.  71-72). 

Appellant  testified  that  during  the  time  he  and  Appellee 
lived  together,  she  often  addressed  abusive  language  to 
him,  and  also  abusive  and  profane  language  with  respect  to 
his  children  by  his  first  wife,  and  also  with  respect  to  his 
first  wife  (App.  85,  86),  such  testimony  not  being  chal¬ 
lenged. 
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Mr.  Steed  testified  that  when  he  received  telephone  calls 
in  1951,  all  through  the  year,  from  Appellee  in  Washington, 
inquiring  as  to  the  whereabouts  of  Appellant  and  what  he 
was  doing,  she  referred  to  Appellant  in  terms  that  “were 
very,  very  derogatory  of  him”  and  “abusive”,  the  witness 
declining  to  tell  precisely  what  she  did  say  because  “there 
are  ladies  present.”  (App.  79)  Such  testimony  also  was 
not  challenged. 

Accordingly,  the  District  Court  erred  in  not  ruling  that 
the  offenses  of  cruelty  charged  in  Appellee’s  Complaint, 
and  thereafter  re-alleged  by  incorporation  in  paragraphs 
4,  5,  and  6  of  her  Supplemental  Complaint,  had  been  con¬ 
doned  by  her,  or  had  not  been  proven. 

Point  3 

As  already  recited,  consent  order  was  entered  on  De¬ 
cember  10,  1953  allowing  appellee  to  file  a  Supplemental 
Complaint  which  thereafter  and  on  December  18,  1953  she 
did  file  (App.  130).  Simultaneously,  namely  on  December 
18,  1953,  appellee  took  out  process  for  service  on  the  co¬ 
respondent  and,  without  renewing  the  summons  at  any 
time  thereafter,  caused  such  process  to  be  personally  served 
upon  the  co-respondent  in  Virginia  on  January  23,  1954 
(App.  131,  132),  which  was  36  days  after  the  summons 
issuance.  The  co-respondent  did  not  file  Answer  or  other¬ 
wise  appear,  and  was  not  brought  in  by  publication. 

Section  417,  Title  16,  District  of  Columbia  Code  1951  pro¬ 
vides: 

“In  all  divorce  cases  where  adultery  is  charged,  the 
person  or  persons  with  whom  the  adultery  is  charged 
to  have  been  committed  shall  be  made  defendant  or 
defendants  and  brought  in  by  personal  service  of 
process  or  by  publication  as  in  other  cases.” 
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The  District  Court’s  Local  Rules,  (February  15,  1952) 
contain  the  following: 

“Rule  7.  Return  of  Summons;  Publication  and 
Proof. 

(a)  Return.  If  a  summons  be  not  served,  it  shall 
be  returned  to  the  Clerk’s  office  on  the  twentieth  day 
after  the  issuing  thereof.” 

Federal  Rules  of  Civil  Procedure  4(a),  and  83,  provide, 
respectively : 

“(a)  Summons:  Issuance.  Upon  the  filing  of  the 
complaint  the  clerk  shall  forthwith  issue  a  summons 
and  deliver  it  for  service  to  the  marshal  or  to  a  person 
specially  appointed  to  serve  it.  Upon  request  of  the 
plaintiff  separate  or  additional  summons  shall  issue 
against  any  defendants.” 

“Each  district  court  by  action  of  a  majority  of  the 
judges  thereof  may  from  time  to  time  make  and  amend 
rules  governing  its  practice  not  inconsistent  with  these 
rules.  Copies  of  rules  and  amendments  so  made  by 
any  district  court  shall  upon  their  promulgation  be 
furnished  to  the  Supreme  Court  of  the  United  States. 
In  all  cases  not  provided  for  by  rule,  the  district  courts 
may  regulate  their  practice  in  any  manner  not  incon¬ 
sistent  with  these  rules.” 

At  the  trial,  and  prior  to  the  introduction  of  any  evidence 
of  alleged  adultery,  appellant  invited  the  Court’s  attention 
to  the  fact  that  under  the  above  Local  Rule  7(a),  a  sum¬ 
mons  not  served  had  to  be  returned  to  the  Clerk’s  office  on 
the  twentieth  day  after  its  issuance  (App.  13-15) ;  that 
as  the  summons  purportedly  served  on  the  co-respondent 
on  January  23,  1954  had  already  expired  sixteen  days  pre¬ 
viously,  such  service  was  invalid,  and  that  therefore  the 
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co-respondent  had  not  been  brought  in  as  required  under 
Section  417,  publication  having  also  not  been  made ;  that  as 
the  co-respondent  had  not  filed  answer  or  otherwise  ap¬ 
peared,  the  Court  was  without  jurisdiction  as  to  her  and 
should  therefore  either  dismiss  the  Supplemental  Com¬ 
plaint  or  strike  its  allegations  of  adultery  (App.  15-16). 
The  Court  overruled  appellant’s  motion  but,  without  being 
requested  to  do  so,  did  quash  the  service  of  process  on  the 
co-respondent  on  the  ground  that  the  summons  was  with¬ 
out  legal  force  or  effect  (App.  15-16).  Later  in  the  trial 
the  issue  was  raised  again  when  the  appellant  moved  to 
strike  testimony  relating  to  alleged  adultery,  renewing  the 
contention  that  while  the  person  with  whom  the  adultery 
was  alleged  to  have  been  committed  had  been  made  a  party, 
she  had  not  been  brought  in  as  required  by  Section  417 
(App.  31)  The  Court  took  the  position,  however,  that  she 
had  been  brought  in,  in  effect ;  that  while  the  summons  was 
without  legal  efficacy,  it  was  nevertheless  notice  to  the  co¬ 
respondent  that  she  had  been  charged  with  adultery  in  a 
suit  in  the  District,  and  that  most  people  accused  of  adultery 
rush  in  to  defend  themselves.  Proceeding  on  such  reason¬ 
ing,  the  Court  again  overruled  appellant’s  motion  (App. 
31-32).  Further  discussion  ensued,  appellant  contending 
that  the  co-respondent  was  an  indispensable  party,  the 
Court  differing  (App.  33-34).  Then  the  following  colloquy 
occurred : 

“Mr.  Wattawa:  Your  Honor  says  that  there  was 
t  notice  to  the  co-respondent — I  regret  that  I  must  except 
to  that  ruling.  I  don’t  think  there  was  notice.  It  was 
an  invalid  summons  which  is  no  notice.” 

“The  Court:  When  I  say  ‘Notice’  I  mean  there  was 
content  in  a  paper  document  showing  to  her  there  had 
i  been  filed  in  the  District  Court  for  the  District  of 
Columbia  a  suit  which  named  her  as  co-respondent.” 
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“Mr.  Wattawa:  She  doesn’t  have  to  respond  but  she 
does  have  to  be  brought  in.” 

“The  Court:  That  the  Court  says  was  done.” 

“Mr.  Shapiro:  If  we  had  proceeded  by  publication. 
Your  Honor,  she  would  only  have  gotten  it  by  letter.” 

“Mr.  Wattawa:  They  did  not  proceed  by  publica¬ 
tion.” 

“Mr.  Shapiro:  This  is  publication - ” 

“Mr.  Wattawa:  They  had  a  choice  of  proceeding  by 
publication  or  making  personal  service.  They  at¬ 
tempted  to  make  personal  service,  but  they  never  ob¬ 
tained  service  because  the  summons  had  expired.” 
(App.  34-35) 

After  further  discussion,  the  Court  ruled: 

“The  effect  of  it  is,  as  the  Court  holds,  a  mere  notice. 
It  isn’t  a  jurisdictional  process  but  it  is  notice  to  this 
co-respondent  of  the  charge  filed  against  her  alleging 
she  committed  adultery  and  attacking  her  good  char¬ 
acter.  First,  she  doesn’t  have  to  answer,  if  properly 
served,  and  if  it  is  a  notice,  she  doesn’t  have  to  answer. 

“The  Court  holds,  under  the  circumstances,  she  is 
not  an  indispensable  party  in  the  sense  of  going  for¬ 
ward  with  the  case,  and  the  Court  holds  further  that 
a  charge  of  adultery  is,  itself,  an  act  of  cruelty  under 
our  case  law.  Accordingly,  the  Court  will  deny  the 
motion  to  strike  all  references  in  the  case  to  the  charge 
of  adultery.”  (App.  37) 

Appellant  excepted,  (App.  37),  and  then  inquired  of  the 
Court  whether  co-respondent  served  on  January  23,  1954 
with  such  stated  notice  would  have  twenty  days  or  forty 
days  to  file  an  answer  or  to  appear  if  she  were  so  minded, 
pointing  out  that  forty  days  from  January  23, 1954  had  not 
yet  run  (App.  37),  and  he  received  the  following  reply: 

“The  Court:  You  will  have  to  make  the  choice,  sir. 
If  you  take  the  choice,  first  that  there  was  no  service 
of  any  validity  made,  she  would  not  have  to  answer 
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ever.  A  person  who  is  accused  of  such  a  thing  will 
i  hurry  into  court,  regardless  of  process,  and  defend  her 
i  honor.  .  .  .  This  is  not  service  by  publication.  This 
i  is  what  is  known,  as  against  personal  service,  con- 
i  structive  service.  It  is  mere  notice.  She  hasn’t  come 
in.”  (App.  37-38) 

Appellant  submits  that  if  the  interpretation  by  the  Dis¬ 
trict  Court  is  correct,  then  persons  named  as  co-respond¬ 
ents  in  divorce  cases  and  charged  with  having  committed 
adultery,  could  be  validly  served  with  process  under  the 
Section  417  through  the  medium  of  a  notice  of  no  precise 
character,  transmitted  by  letter,  telegram,  postcard,  office 
memorandum,  telephone,  or  other  inexact  method  of  com¬ 
munication. 

“Service  may  not  be  effected  before  the  commence¬ 
ment  of  the  suit,  or  after  the  return  date.  A  writ  or 
process  which  has  not  been  served  and  under  which 
nothing  has  been  done,  expires  on  the  return  date,  and 
thereafter  confers  no  authority,  unless  by  virtue  of 
statute  or  of  some  act  of  the  Court  itself,  the  right  of 
the  officer  to  serve  the  same  is  extended.”  42  American 
!  Jurisprudence.  26  at  paragraph  26,  under  Process. 

“Where  an  original  summons  become  functus  officio 
I  because  of  failure  to  serve  within  the  time  after  its  is¬ 
suance  prescribed  by  statute,  if  plaintiff  desires  the 
action  continued,  he  must  cause  alias  summons  to  be 
issued  and  served.”  72  Corpus  Juris  Secundum ,  page 
1052,  paragraph  42,  under  Process. 

“The  Federal  District  Court  has  a  broad  discretion  to 
dismiss  at  any  time  a  complaint  as  to  non-resident  de- 
'  fendants  who  have  not  been  served  with  process.”  Pick¬ 
ing  v.  Pennsylvania  R.  Co.,  151  F.  2d  240,  rehearing  de¬ 
nied  152  F.  2d  753. 

“Where  service  of  process  was  insufficient  to  bring 
within  jurisdiction  of  District  Court  inhabitant  of 
another  district  who  was  an  indispensable  party  to  ac¬ 
tion,  action  must  be  dismissed.”  Schadl  v.  Boyer,  D.  C. 
Pa.  1944, 56  F.  Supp.  897. 
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Accordingly  the  District  Court  erred  in  not  striking  the 
allegations  of  Appellee's  Supplemental  Complaint  relating 
to  adultery,  and  all  evidence  adduced  thereunder,  on  the 
ground  that  the  party  named  as  co-respondent  had  not  filed 
Answer  or  otherwise  appeared,  and  had  not  been  brought  in 
by  personal  service  of  process  or  by  publication  as  required 
under  the  Section  417. 

Point  4 

Under  Point  2  above,  appellant  contends  that  the  District 
Court  erred  in  not  ruling  that  the  offenses  of  cruelty  charged 
in  Appellee's  Complaint,  and  thereafter  re-alleged  by  incor¬ 
poration  in  paragraphs  4, 5  and  6  of  her  Supplemental  Com¬ 
plaint,  had  not  been  proven  by  her,  or  had  been  condoned. 

Under  Point  3  above,  appellant  contends  that  the  Court 
erred  in  not  striking  the  allegations  of  Appellee's  Supple¬ 
mental  Complaint  relating  to  adultery,  and  all  evidence  ad¬ 
duced  thereunder,  on  the  ground  that  the  party  named  as 
co-respondent  had  not  filed  Answer  or  otherwise  appeared, 
and  had  not  been  brought  in  by  personal  service  of  process 
or  by  publication. 

There  were  no  other  allegations  as  basis  for  relief. 

Accordingly  Appellant  further  contends  that  the  Court 
erred  in  not  dismissing  plaintiff's  (Appellee’s)  Complaint, 
and  Supplemental  Complaint,  on  the  ground  that  the  allega¬ 
tions  of  cruelty  appearing  in  the  original  Complaint  and 
incorporated  by  reference  in  the  Supplemental  Com¬ 
plaint,  were  not  supported  by  evidence  that  was  conclusive, 
and  the  allegations  of  adultery  in  the  Supplemental  Com¬ 
plaint,  by  evidence  that  was  competent. 

Point  5 

As  previously  shown,  appellant,  through  Viginia  counsel, 
filed  Complaint  on  November  9,  1953,  in  the  Circuit  Court 
of  Arlington  County,  Virginia,  to  annul  his  marriage  to 


32 


appellee  (App.  119).  Thereafter,  and  on  November  20, 1953, 
appellee  filed  motion  in  her  proceeding  in  the  District  Conrt 
to  enjoin  the  appellant,  pendente  lite,  from  continning  with 
that  snit,  appending  a  copy  of  the  Complaint  therein,  to  her 
motion.  (App.  119)  Appellant’s  Points  and  Authorities 
filed  in  opposition  to  that  motion  carried  his  affidavit  No¬ 
vember  25, 1953,  detailing  facts  showing  his  long  continued, 
and  current,  Virginia  domicile.  (App.  123)  Thereafter  and 
on  December  4,  1953,  appellee  filed  Supplemental  Points 
and  Authorities  in  support  of  her  motion,  appending  a  copy 
of  proceedings,  1949,  Austin  B.  Osgood ,  plaintiff  v.  Nancy 
Hancock  Osgood,  defendant,  Circuit  Court  of  the  Tenth  Ju¬ 
dicial  Circuit  of  Florida  for  Polk  County  (Certified  copy 
Plaintiff’s  Exhibit  No.  3,  in  record  in  original  form),  and 
asserting  in  her  motion  that  the  pending  Virginia  action 
was  frivolous  and  a  sham.  Thereafter  and  on  December  8, 
1953,  Appellant  filed  Supplemental  Points  and  Authorities 
in  further  opposition  to  the  motion,  appending  thereto  his 
affidavit  December  7,  1953  presenting  facts  showing  the 
wholly  fraudulent  character  of  the  Florida  proceedings 
(App.  125),  and  also  appending  thereto  affidavit  December 
7, 1953,  by  William  A.  Moncure,  Esq.,  his  attorney  of  record 
in  the  annulment  suit  (App.  126). 

On  December  11,  1953,  following  hearing,  the  District 
Court  (Judge  David  A.  Pine)  entered  order  restraining  ap¬ 
pellant,  pendente  lite,  and  until  the  disposition  of  appellee’s 
cause  in  the  District  Court,  from  continuing  with  the  annul¬ 
ment  action.  (App.  127) 

As  already  stated,  appellee,  pursuant  to  the  Order  of  De¬ 
cember  10,  1953,  filed  her  Supplemental  Complaint  herein 
on  December  18,  1953,  adding  a  party  defendant  as  co-re¬ 
spondent  (App.  130).  Thereafter  and  on  January  6,  1954, 
appellant  filed  his  Answer  to  the  Supplemental  Complaint, 
in  which,  at  paragraph  3,  he  denied  the  validity  of  the  cer- 
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emony  of  marriage  to  appellee  on  August  9,  1949,  on  the 
ground  that  he  was  then  still  lawfully  married  to  another. 
(App.  133) 

In  this  general  connection  it  will  he  recalled  that  on  De¬ 
cember  10,  1953,  defendant  in  the  pending  Virginia  annul¬ 
ment  action,  namely  Katharyn  F.  Osgood,  filed  motion  for 
summary  judgment  therein,  through  Virginia  counsel  of 
record ;  that  on  December  15, 1953,  plaintiff,  Austin  Branch 
Osgood,  filed  motion  to  dismiss  the  motion  for  summary 
judgment;  that  on  January  5, 1954,  defendant,  Katharyn  F. 
Osgood,  through  her  counsel  of  record  therein,  filed  Answer 
to  the  Complaint  in  that  proceeding,  which  has  since  re¬ 
mained  pending. 

At  the  outset  of  the  trial  in  the  District  Court  on  March 
2, 1954,  Appellant  informed  the  Court  that  he  was  not  going 
to  press  the  issue  of  marriage  validity,  nor  offer  any  testi- 
many  in  that  regard  (App.  1).  It  would  seem  that  such  an¬ 
nouncement  would  have  allowed  the  Court  to  make  a  find¬ 
ing  of  marriage,  and  so  terminate  that  issue  in  the  proceed¬ 
ing.  Instead,  however,  relying  solely  on  a  foreign  record 
before  it,  and  disregarding  Counsel ’s  statement  that  Appel¬ 
lant  had  not  fulfilled  the  Florida  residence  period  (App. 
6),  and  without  calling  Appellant  who  was  present  and  avail¬ 
able  for  testimony,  (App.  5)  or  adequately  inquiring  other¬ 
wise,  the  Court  saw  fit  promptly  to  make  detailed  findings 
and  conclusions  establishing  the  validity  of  the  Florida 
proceedings,  the  fraudulent  character  of  which  had  been  in¬ 
dicated  by  Appellant’s  affidavit  filed  previously  of  record 
herein  (App.  124). 

Such  findings  and  conclusions  were  in  part  as  follows : 

“There  is  also  filed,  as  an  exhibit,  the  report  of  the 
Special  Master,  and  there  is  attached  a  full  transcript 
of  the  testimony  taken.  That  testimony  indicates  that, 
on  the  part  of  Austin  Branch  Osgood,  he  had  testified 
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that  he  resided  at  Lakeland,  Florida ;  had  been  a  resi¬ 
dent  since  the  22nd  day  of  January,  1949 ;  that  he  as¬ 
serted  the  separation  of  himself  and  the  said  Nancy 
Hancock  Osgood  on  the  21st  of  August,  1948,  alleging,  as 
a  reason,  incompatibility.  He  was  cross-examined  in  the 
matter  by  counsel  for  Mrs.  Osgood,  one  A.  R.  Carver, 
and  the  question  of  residence  was  gone  into  and  in  the 
i  cross  examination,  at  one  point,  Mr.  Osgood  testified 
that  he  had  been  right  there  in  Lakeland  most  of  the 
time ;  that  he  made  several  trips  to  Miami  and  to  differ¬ 
ent  points  of  interest  around  but  most  of  the  time  he 
had  stayed  right  in  Lakeland. 

“On  the  question  of  whether  he  had  gone  beyond  the 
limits  of  the  State  of  Florida,  he  answered  that  he  had 
not,  and  he  was  supported  in  that  contention  by  a 
corroborating  witness  by  the  name  of  Mrs.  C.  J.  Maxey 
of  Lakeland,  Florida,  who  had  testified  he  had  been 
living  in  Florida  since  January,  1949,  and  that  he  had 
lived  there  the  requisite  time. 

“The  Court  finds  that  the  present  defendant  in  this 
cause,  Austin  Branch  Osgood,  in  the  year  1949  became 
a  resident  in  the  State  of  Florida  in  the  month  of 
January,  1949;  that  in  an  action  brought  on  his  part 
for  absolute  divorce,  the  issue  of  jurisdiction  was  raised 
,  by  his  then  wife,  Nancy  Hancock  Osgood,  who  ap¬ 
peared  through  counsel  and  contested  the  issue  of 
jurisdiction;  that  there  was  testimony  taken  before  a 
Special  Master  and  the  Judge  of  Polk  County,  State  of 
Florida.  .  .  .,r  (App.  1-6) 

Appellant  took  exception  to  such  findings  and  conclusions 
(App.  6). 

The  formal  Findings  and  Conclusions  filed  March  25, 
1954,  contain  the  following: 

“That  on  June  2, 1949,  and  prior  thereto  for  a  period 
of  more  than  ninety  days,  the  defendant,  Austin 
Branch  Osgood,  was  a  resident  of  the  State  of  Florida, 
and  filed  suit  for  absolute  divorce  against  Nancy  Han¬ 
cock  Osgood,  the  then  wife  of  defendant,  in  the  Circuit 
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Court  of  the  Tenth  Judicial  Circuit  of  Florida,  in  and 
for  Polk  County,  at  which  time  the  defendant,  Austin 
Branch  Osgood,  testified  that  he  had  not  been  out  of 
the  State  of  Florida  for  a  period  of  ninety  days  prior 
to  the  filing  of  his  suit  for  divorce;  that  an  absolute 
divorce  was  granted  to  the  said  Austin  Branch  Osgood 
from  Nancy  Hancock  Osgood  in  these  proceedings  on 
June  2,  1949/ ’  (App.  137) 

“That  the  absolute  divorce  obtained  by  the  said 
Austin  Branch  Osgood  from  Nancy  Hancock  Osgood 
in  June  1949  in  the  Circuit  Court  of  the  Tenth  Judicial 
Circuit  of  Florida  in  and  for  Polk  County  is  valid  and 
subsisting  and  is  entitled  to  full  faith  and  credit,  and 
the  said  defendant  Austin  Branch  Osgood  is  estopped 
to  deny  the  validity  of  said  divorce/  ’  (App.  138) 

Naturally,  the  clerk’s  certification  of  the  record  of  the 
Florida  proceedings  was  merely  to  the  effect  that  its 
specified  component  parts  were  true  copies  of  the  originals 
on  file.  There  could  be,  for  example,  no  attestation  by 
him  that  the  testimony  set  out  in  the  Master’s  Report,  filed 
in  such  proceedings,  had  actually  been  adduced. 

Aside  from  the  startling  character  of  Appellant’s 
affidavit  of  December  7,  1953  (App.  125),  and  of  Counsel’s 
advices  in  open  court  of  Appellant’s  Florida  non-residence, 
the  form  and  contents  of  the  record  before  the  Court  should 
themsleves  have  aroused  suspicion.  (Plaintiff’s  Exhibit  No. 
3,  in  record).  Appellant  stated  in  his  affidavit  December 
7,  1953  that  he  “left  Florida  the  following  day,  to  wit, 
February  17,  1949,  and  returned  to  said  Charlottesville; 
that  he  never  again  re-entered  Florida  at  any  time  during 
1949 ;  that  he  never  appeared  before  a  Special  Master  or  a 
Court  in  Florida ;  that  he  was  never  in  Florida  at  any  time 
prior  to  said  February  15, 1949,  except  for  ten  days  vacation 
in  1942 ;  that  he  signed  nothing  in  said  proceedings  except 
said  [blank]  sheets”.  (App.  125-126)  In  this  connection  it 
may  be  noted  that  although  the  Special  Master  stated  in 
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Iris  report  that  he  had  held  a  hearing  in  his  office  to  take 
the  testimony  of  Appellant,  and  of  a  witness  in  his  behalf, 
he  did  not  vouchsafe  information  as  to  when  such  hearing 
had  been  held,  and  also  that  the  Order  of  Reference  to 
the  Master,  and  the  Final  Decree,  both  carry  the  same  date, 
namely  June  2,  1949,  the  Master’s  Report  carrying  itself 
no  date,  and  as  above  stated,  no  advices  as  to  the  date  on 
which  the  hearing  before  him  had  been  held.  A  valid 
hearing  could  have  taken  place  only  after  the  Order  of 
Reference  had  been  signed,  namely  on  June  2,  1949,  and 
as  the  Final  Decree  is  also  dated  June  2,  1949,  it  follows 
that  any  hearing  before  the  Special  Master  must  have 
taken  place  on  June  2,  1949.  But  according  to  Appellant’s 
testimony  (App.  62),  and  Mr.  Steed’s  (App.  74,  75,  78), 
appellant  was  in  Charlottesville,  Virginia,  over  the  1949 
Memorial  Day  period,  having  appellee  as  his  guest  at  a 
Club,  and  becoming  intoxicated  at  a  buffet  party  which  he, 
and  she,  and  Mr.  Steed,  attended. 

According  to  the  purported  testimony  of  the  appellant 
in  the  Florida  proceeding,  as  set  out  in  the  Master’s  Report, 
appellant  began  his  Florida  residence  January  22,  1949. 
But  the  testimony  on  deposition  on  February  11,  1954,  of 
Mr.  Louis  W.  Metzger,  Jr.,  (official  transcript  in  record) 
establishes,  pages  13-16,  that  Appellant  checked  in  at  the 
Shoreham  Hotel,  Washington,  D.  C.  on  January  22,  1949, 
at  12:04  A.  M.,  and  checked  out  on  January  24,  1949. 
i  “Where  a  judgment  rendered  in  one  State  is  challenged 
in  another,  jurisdiction  over  either  the  person  or  the  sub¬ 
ject  is  open  to  inquiry.”  Milliken  v.  Meyer ,  61  S.  Ct.  339, 
311  U.  S.  457,  85  L.  ed.  278. 

“The  record  of  judgment  of  court  in  another  state  is  en¬ 
titled  to  full  faith  and  credit  only  when  the  jurdisdiction  is 
net  impeached  either  as  to  subject  matter  or  the  person.” 
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Baskin  v.  Montedonico,  26  F.  Supp.  894,  affirmed  115  F.  2d 
837. 

“Courts  before  recognizing  divorce  decree  rendered  in 
foreign  state  or  country  should  inquire  as  to  domicile.’ 7 
Bonner  v.  Reandrew,  214  N.  W.  536,  203  Iowa,  1355. 

“  Judgment  is  not  invested  with  constitutional  sanctity  of 
full  faith  and  credit  if  fraud  has  given  rise  to  a  Jurisdic¬ 
tional  infirmity.”  Klaiber  v.  Frank ,  86  A.  2d.  679,  9  N.J. 
Reports  1.  (1952) 

“A  state  decree  of  divorce  may  be  collaterally  impeached 
in  another  state  for  want  of  jurisdiction,  though  the  record 
purports  to  show  jurisdiction.”  Williams  v.  North  Caro¬ 
lina,  65  S.  Ct.  1092,  325  U.S.  226,  89  L.  ed  1577. 

“The  jurisdiction  of  any  court  exercising  authority  over 
a  subject  may  be  inquired  into  in  every  other  court  when 
the  proceedings  in  the  former  are  relied  on  and  brought 
before  the  latter  by  a  party  claiming  the  benefit  of  such 
proceeding.”  Gonzales  v.  Tuttman,  et  al  D.C.  N.Y.,  59 
F.  Supp.  858. 

“The  question  of  jurisdiction  of  Florida  Court  to  grant 
husband  a  divorce,  as  dependent  upon  his  actual  bona  fide 
domicile  in  Florida,  is  open  to  inquiry  in  subsequent  suit 
for  divorce  by  wife.”  Anglin  v.  Anglin,  51  So.  2d  781,  211 
Miss.  405. 

Nor  is  appellant  estopped  from  impeaching  the  validity 
of  the  Florida  divorce  decree,  as  the  District  Court  ruled: 
(App.  5,  6,  136) 

Goodloe  v.  Hcvwk,  72  App.  D.C.  287,  113  F.  2d  753; 

Garmon  v.  Gorman,  70  App.  D.C.  102  F.  2d  272,  122 
A.L.R.  1317; 

Frey  v.  Frey ,  61  App.  D.C.  232,  59  F.  2d  1046 ; 

Simmons  v.  Simmons,  57  App.  D.C.  216,  19  F.  2d  640 ; 

Hamm  v.  Hamm,  204  S.W.  2d  113, 175  ALR  523 ; 

Romanski  Estate,  354  Pa.  State  Reports  261 ;  153  A.L.R. 
941,  943 ; 
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Querze  v.  Querze,  290  N.Y.  13 ;  47  N.E.  2d  423 ; 

McDermott  v.  McDermott,  252  N.Y.  App.  Div.  875,  299 
N.Y.S.  956; 

Stevens  v.  Stevens,  273  N.Y.  157,  7  N.E.  2d  26 ; 

Kegley  v.  Kegley,  16  Cal.  App.  2d  216,  60  P.  (2d)  482; 

Smith v.  Smith,  13  Gray’s  (Massachusetts)  Reports  209. 

Accordingly  the  District  Court  erred  in  making  findings 
and  conclusions  establishing  the  validity  of  the  divorce 
proceedings,  1949,  Austin  Branch  Osgood,  plaintiff  v.  Nancy 
Hancock  Osgood,  Circuit  Court,  Tenth  Judicial  Circuit  of 
Florida  for  Polk  County,  and  should  have  refrained  from 
making  finding  or  conclusions,  or  in  the  alternative  should 
have  declared  the  proceedings  fraudulent,  and  the  decree 
of  divorce  entered  therein,  void. 

Point  6 

(a) 

As  has  already  been  stated,  the  District  Court  (Judge 
David  A.  Pine),  after  hearing  on  Plaintiff’s  (Appellee’s) 
motion,  entered  Order  on  December  11,  1953,  restraining 
Appellant  from  the  further  prosecution  of  his  annulment 
suit  in  Virginia,  pendente  lite,  and  until  the  disposition  of 
Appellee’s  cause  in  the  District  Court  (App.  127).  It  will 
be  again  recalled  that  on  December  10,  1953,  the  defendant 
in  the  Virginia  action,  namely  Katharyn  F.  Osgood,  filed 
motion  for  summary  judgment  in  that  action  through  Vir¬ 
ginia  counsel  of  record ;  that  on  December  15, 1953,  plaintiff 
in  that  proceeding,  namely,  Austin  Branch  Osgood,  filed 
Motion  to  dismiss  that  motion;  that  on  January  5,  1954, 
defendant  in  that  action,  Katharyn  F.  Osgood,  filed  answer 
to  Plaintiff’s  Complaint,  the  cause  having  since  remained 
pending. 

Appellant  was  not  yet  aware  of  the  above  jurisdictional 
development  in  the  Virginia  proceeding  on  December  10, 
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1953,  at  the  time  of  the  hearing  herein  before  Jndge  Pine  on 
December  11, 1953. 

At  the  outset  of  the  trial  herein  on  March  2,  1954,  and  in 
connection  with  the  rendering  of  its  findings  and  conclu¬ 
sions  at  the  time  concerning  the  Florida  proceeding,  the 
District  Court  said: 

“In  the  argument  before  Judge  Pine,  considering  the 
motion  and  exhibits,  Judge  Pine  had  ordered  and  had 
supported  it  by  findings  of  fact  and  conclusions  of  law, 
that  the  United  States  District  Court  for  the  District 
of  Columbia  had  acquired  jurisdiction  over  the  parties 
in  the  controversy,  and  has  also  declared  that  this  Court 
has  the  right  to  decide  every  question  which  occurs  in 
this  cause.  He  further  held  that,  in  aid  of  the  juris¬ 
diction  of  this  particular  Court  and  to  render  effective 
the  decree  of  this  Court,  the  Court  has  power  to  enjoin 
and  restrain  the  defendant,  pendente  lite,  from  prose¬ 
cuting  further  and  proceeding  with  the  annulment  filed 
by  him  in  the  Circuit  Court  of  Arlington  Coutny,  "Vir¬ 
ginia,  and  that  the  Court,  in  the  exercise  of  its  discre¬ 
tionary  powers,  should  so  enjoin  and  restrain  the  de¬ 
fendant  and  accordingly,  on  the  11th  day  of  December, 
1953,  an  order  enjoining  the  defendant,  pendente  lite, 
was  signed  by  Judge  David  A.  Pine.  (App.  4,  5) 

•  •••••• 

“Accordingly,  for  this  case,  the  Court  finds  as  a  fact 
that  he  [Austin  Branch  Osgood]  was  adjudicated  a 
bona  fide  resident  of  Polk  County,  State  of  Florida,  in 
1949,  granted  a  divorce  on  the  2nd  day  of  June,  1949, 
and  that  he  may,  therefore,  not  come  into  this  Court  and 
impeach  his  own  effort;  that  he  is  equitably  estopped 
from  doing  so  and  the  Court  will,  accordingly,  hold 
that  at  the  time  of  the  marriage  of  these  parties, 
namely,  Katharyn  F.  Osgood  and  Austin  Branch  Os¬ 
good,  on  August  9,  1949,  in  the  City  of  Washington, 
District  of  Columbia,  there  was  no  impediment  of  mar¬ 
riage  on  the  part  of  Austin  Branch  Osgood  and,  accord- 
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ingly,  that  injunction  will  be  continued  permanently 
in  effect.’ ’  (App.  5,  6) 

Appellant  took  exception  (App.  6). 

The  opportunity  was  not  presented  to  Appellant  to  advise 
the  Trial  Judge,  in  advance  of  his  ruling,  of  the  jurisdic¬ 
tional  developments  of  December  10,  1953,  and  January  5, 
1954,  in  the  Virginia  proceeding,  because  the  Trial  Judge 
ruled  unexpectedly  and  on  his  own  motion  (App.  6),  no  re¬ 
quest  for  such  injunction  continuation  having  been  made 
by  either  party  at  any  time. 


(b) 

Section  2283,  Title  28,  U.  S.  Code:  (1948) 

“A  Court  of  the  United  States  may  not  grant  an  in¬ 
junction  to  stay  proceedings  in  a  State  Court  except  as 
expressly  authorized  by  Act  of  Congress,  or  where 
necessary  in  aid  of  its  jurisdiction,  or  to  protect  or 
effectuate  its  judgments.” 

The  phrase  “in  aid  of  the  jurisdiction”  was  included  in 
the  foregoing  to  “make  clear  the  recognized  power  of  the 
Federal  Courts  to  stay  proceedings  in  State  cases  removed 
to  District  Courts.”  Cyclopedia  of  Federal  Procedure , 
Third  Edition  (Callaghan  and  Co.),  Vol.  14,  page  896,  an¬ 
notation  67. 

'  “The  words  ‘to  protect  or  effectuate  its  judgments’  were 
specifically  included  in  28  U.  S.  Code  2283  in  the  New  Ju¬ 
dicial  Code  in  order  to  enable  Federal  Courts  to  enjoin 
relitigation  in  State  Courts  of  cases  and  controversies  fully 
adjudicated  by  the  Federal  Courts.”  Cyclopedia  of  Fed - 
eral  Procedure,  supra,  Vol.  14,  page  893,  annotation  53. 

Neither  of  the  above  contingencies  is  present  herein, 
there  having  been  no  removal,  and  no  prior  adjudication. 
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(c) 

The  Virginia  Court  has  jurisdiction  of  the  suit  for  an¬ 
nulment  : 

Virginia  Code,  (1950),  Title  8,  Section  74;  Title  20, 
Sections  43  and  89;  Heflinger  v.  Heflinger,  136  Va.  289, 
118  S.  E.  316,  32  A.  L.  R.  1088. 

(d) 

The  proceedings  in  the  District  Court,  and  in  Virginia,  are 
fundamentally  different.  The  proceeding  in  the  former  is 
on  the  basis  that  there  is  a  valid  marriage,  while  the  pro¬ 
ceeding  in  Virginia  is  on  the  basis  that  there  is  no  valid 
marriage.  However,  children  remain  legitimate  in  the  lat¬ 
ter.  (Virginia  Code,  1950,  Title  64,  Section  7) 

It  is  the  settled  policy  of  the  Federal  Courts,  as  evidenced 
by  28  United  States  Code,  Section  2283,  not  to  interfere  with 
the  normal  functions  of  the  State  Courts  in  matters  in 
which  they  have  jurisdiction.  Csatari  v.  General  Finance 
Corporation,  173  F.  2d  798  (1940). 

While  Federal  Courts  have  jurisdiction  to  grant  equitable 
relief  in  a  proper  case,  they  will  not  interfere  with  proceed¬ 
ings  in  State  Courts  except  where  unusual  circumstances 
calling  for  such  relief  are  unmistakably  indicated.  Society 
v.  Groat,  77  F.  Supp.  695. 

Also  Noland  v.  Noland,  et  al,  111  F.  2d  322 ;  Indemnity  In¬ 
surance  Co.  v.  Smoot ,  80  U.  S.  App.  D.  C.  287, 152  F.  2d  667. 

Appellant  has  maintained  domicile  in  Virginia  continu¬ 
ously  since  1942,  as  shown  by  testimony  presented  under 
Point  1  above,  and  also  by  his  affidavit  November  25,  1953 
(App.  123),  and  the  District  Court  should  not  have  fore¬ 
closed  the  actions  and  determinations  of  the  Virginia  Court. 
McDonald  v.  McDonald,  52  N.  Y.  S.  2d  385, 182  Misc.  1006. 

Accordingly  the  District  Court  erred  in  permanently  en¬ 
joining  defendant  (Appellant)  from  prosecuting  the  annul- 
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ment  proceeding,  Austin  Branch  Osgood,  plaintiff  v.  Kath- 
aryn  F.  Osgood,  defendant,  Chancery  No.  6905,  Circuit 
Court  of  Arlington  County,  Virginia,  and  the  action  should 
be  rescinded. 

Point  7 

In  its  findings  and  conclusions  rendered  from  the  Bench 
on  March  3,  1954,  after  the  evidence  had  been  closed,  the 
Court  ruled  as  follows  on  the  issue  of  Custody: 

“Continuing  on  these  findings,  the  Court  finds  that  the 
mother  has  had  the  child  since  the  action  was  filed  in  the 
year  1952.  There  is  no  testimony  to  show  that  she  is  not 
a  fit  mother  or  proper  custodian,  and  the  Court  will  place 
the  permanent  custody  of  the  minor  child  with  her  and 
will  give  the  right  of  reasonable  visitation  to  the  father  at 
reasonable  times  and  reasonable  hours.”  (App.  101) 

Appellant  had  testified  at  the  trial  that  he  had  last  seen 
his  son  in  November  1952  (App.  84) ;  that  by  telephone  he 
had  sought  to  see  him  on  numerous  occasions,  and  had  been 
refused  (App.  84) ;  that  he  was  told  that  he  could  not  take 
the  child  out  for  lunch  or  dinner  or  for  any  meal,  but  could 
see  him  in  the  park  with  a  nurse  (App.  84) ;  that  if  he 
wanted  to  make  any  further  contacts  in  the  matter,  to  com¬ 
municate  with  Appellee’s  counsel  (App.  84),  which  Appel¬ 
lant  has  declined  to  do,  believing  that  he  should  not  be 
required  so  to  deal  or  negotiate  in  order  to  see  his  own 
son. 

At  hearings  subsequent  to  the  trial,  held  for  the  pur¬ 
pose  of  arriving  at  proper  terminologies  for  the  formal 
findings  and  conclusion,  and  judgment,  counsel  for  the 
Appellant  stressed,  when  the  custody  provisions  were  being 
framed,  that  the  litigation  had  engendered  still  further 
deep  ill-feeling  between  the  parties  which  would  render  un¬ 
workable  any  visitation  rights  to  the  Appellant  requiring 
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the  parties’  reciprocal  accommodation  for  their  effectua¬ 
tion.  Counsel  urged  therefore  that  such  rights  be  spelled 
out  by  the  Court,  by  defining  when,  and  where,  and  how 
frequently,  and  how  long  on  each  occasion,  Appellant 
might  see  his  son.  But  the  Court  refused,  and  instead 
provided  as  follows  in  the  Judgment: 

“That  the  custody  of  the  minor  child,  Kevan  D.  Osgood, 
be  and  it  is  hereby  awarded  to  the  plaintiff  Katharyn  F. 
Osgood,  with  the  right  reserved  to  the  defendant  Austin 
Branch  Osgood  to  see  said  child  only  at  reasonable  times 
and  reasonable  hours  which  shall  be  determined  with  the 
consent  of  the  plaintiff.”  (App.  140) 

The  result  has  been  a  continuation  of  the  visitation  im¬ 
passe.  It  will  soon  be  two  full  years  since  Appellant  will 
have  seen  his  son  who  is  growing  up  without  knowing  his 
father. 

“It  has  been  held  improper  to  make  it  entirely  discretion¬ 
ary  with  the  custodian  as  to  whether  the  other  parent  should 
be  allowed  to  see  the  children.  .  .  .  The  feasible  exer¬ 
cise  of  the  right  to  visitation  should  be  regulated  by  decree, 
and  the  Court  may  and  should  explicitly  state  the  time  and 
place  of  visitation.  The  place  of  visitation  must  be  rea¬ 
sonable,  and  the  parent  should  not  be  unduly  restricted  as 
to  the  period  of  time  or  the  number  of  times  visitation  is 
permitted. 9  9  27  Corpus  Juris  Secundum ,  Section  312,  pages 
1178, 1179,  under  Divorce  citing  Ex  Parte  Halvey,  55  N.Y.S. 
2d  761,  185  Misc.  52,  Chadwick  v.  Chadwick,  275  Michigan 
226,  Kane  v.  Kane,  53  Montana  519,  Reed  v.  Hunse,  109 
S.W.  2d  908,  233  Mo.  App.  845,  Gury  v.  Gury,  27  P.  2d 
758,  219  Cal.  506. 

Accordingly  the  the  Court  erred  in  failing  to  grant  Ap¬ 
pellant  visitation  rights  which  were  feasible,  by  spelling 
them  out  properly  as  it  was  urged  to  do. 
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Appellant  testified  that  he  is  the  beneficiary  of  a  trust 
fund  in  Boston  from  which  he  receives  between  $13,000 
and  $14,000  a  year  (App.  65) ;  that  he  also  receives  $6,000 
yearly  salary  from  the  Blue  Ridge  Slate  Corporation,  and 
about  $300  yearly  dividends  from  the  Maintcorr  Corpora¬ 
tion  (App.  65) ;  that  he  has  no  other  sources  of  income 
(App.  65).  He  testified  further  that  he  owes  about  $18,500 
toi  the  Peoples  National  Bank  at  Charlottesville  on  two 
separate  loans,  respectively  $11,000  and  $7500  (App.  64) ; 
that  he  was  forced  to  make  an  assignment  to  that  Bank  of 
$200  monthly  from  the  Blue  Ridge  Slate  Corporation  sal¬ 
ary,  toward  repaying  the  $11,000  loan  (App.  64) ;  that  ac¬ 
cordingly  $200  of  his  $500  monthly  salary  goes  first  to  the 
Bank  after  the  withholding  tax  (App.  64) ;  that  the  deduc¬ 
tion  for  withholding  tax  is  about  $70  monthly  (App.  64) ; 
that  his  combined  Federal  and  Virginia  State  income  tax 
liability  is  about  $6200  annually,  the  Federal  liability  being 
around  $5800,  and  the  Virginia  State  liability  being  around 
between  $300  and  $400  (App.  65) ;  that  interest  on  the  two 
bank  loans  runs  about  $950  annually  (App.  66) ;  that  he 
owes  about  $22,000  to  the  State  Street  Trust  Company  in 
Boston  which,  however,  is  not  pressing  him  at  the  moment 
(App.  66) ;  that  he  has  incurred  debts  at  stores  probably 
between  $750  and  $1,000  (Ap.  66) ;  that  he  also  owes  his 
attorney  of  record  herein  for  all  services  beginning  June, 
1952  (App.  90) ;  that  he  is  delinquent  for  Federal  income 
taxes  for  1951  and  1952  in  the  amount  of  about  $12,000 
(App.  66),  and  in  addition  owes  for  1953,  making  $15,000 
or  $16,000  arrears  for  the  three  years  (App.  66-67) ;  that 
the  main  reason  for  such  arrears  has  been  the  heavy  burden 
of  the  alimony  to  appellee.  (App.  67) 

Appellant  testified  further  that  the  business  of  the  Blue 
Ridge  Slate  Corporation  has  been  rapidly  declining,  the 
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Company  having  had  losses  in  1952  and  1953,  and  a  large 
loss  the  first  two  months  of  1954  ( App.  67) ;  that  the  finan¬ 
cial  reserves  of  the  Company  are  very  poor  and  that  unless 
conditions  improve,  the  Company  will  have  to  be  liquidated 
in  four  or  five  months  at  the  most.  (App.  67) 

Mr.  James  R.  Steed,  Secretary  and  a  director  of  the  Blue 
Ridge  Slate  Corporation,  testified  that  the  Company  had 
a  profit  of  a  little  over  $2000  in  1951,  and  had  losses  of 
over  $7000  in  1952,  over  $6000  in  1953,  and  over  $4000  in 
January  1954.  (App.  75)  In  confirmation,  Mr.  Steed  sub¬ 
mitted  condensed  financial  statements  of  the  Corporation, 
1951-1953.  (Defendant’s  Exhibit  No.  4  in  the  record  in 
original  form.)  Mr.  Steed  added  that  the  Company  has 
no  financial  reserves  (App.  75),  and  that  the  Treasurer, 
Mr.  Grant,  draws  no  salary  (App.  82) ;  that  before  appel¬ 
lant’s  monthly  salary  of  $500  is  paid,  $200  is  taken  off  for 
the  curtailment  and  interest  to  the  Bank  at  Charlottesville 
on  the  $11,000  loan,  and  also  about  $60  monthly  for  with¬ 
holding  tax,  plus  about  $12  for  Social  Security  (App.  77) ; 
that  the  Company  also  deducts  interest  which  it  pays  on 
appellant’s  $7000  note  to  the  Bank  at  Charlottesville,  leav¬ 
ing  the  appellant  about  $192  net  out  of  his  $500  monthly 
salary  (App.  77).  Mr.  Steed  does  not  recall  that  appellant 
had  received  any  travelling  expense  reimbursement  in  1951 ; 
that  there  was  none  such  to  him  in  1952,  around  $300  in 
1953,  and  none  in  1954  (App.  83) ;  that  appellant’s  salary 
was  cut  from  $12,000  to  $6000  annually  as  of  December  1953 
on  the  initiative  and  urging  of  Mr.  Grant  who  first  took 
up  this  matter  with  the  other  directors  in  the  summer  of 
1953.  (App.  81,  82,  83) 

Appellee  testified  that  she  has  an  independent  income 
of  about  $1600  a  year  from  stocks  owned  by  her.  (App.  23) 

As  will  be  seen  from  the  foregoing,  the  actual  annual 
salary  income  to  Appellant,  after  the  deductions  for  with- 
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holding  tax,  social  security,  and  note  curtailment  and  in¬ 
terest  payments  to  the  bank  at  Charlottesville,  is  about 
$2300,  to  which  should  be  added  the  approximately  $13,000 
received  annually  from  the  trust  at  Boston  and  the  $300 
from  Maintcorr,  making  a  total  of  about  $15,600.  The 
withholding  tax  is  of  course  to  be  deducted  from  the  above 
figure  for  annual  income  tax  liabilities  of  about  $6200, 
leaving  balance  of  such  liabilities  as  at  around  $5,400, 
which,  when  deducted  in  turn  from  the  $15,600,  makes  Ap¬ 
pellant’s  annual  net  income,  before  alimony  to  Appellee, 
about  $10,200,  or  $850  monthly.  Appellant’s  own  careful 
calculation,  which  additionally  included  certain  travelling 
expense  in  the  breakdown,  places  the  monthly  net  at  $820, 
before  alimony.  ( App.  87)  Accordingly,  permanent  alimony 
or  support  of  $600  monthly  is  exorbitant  and  an  abuse  of 
discretion,  being  beyond  Appellant ’s  means  and  the  require¬ 
ments  of  the  Appellee  who  as  previously  stated  also  has  her 
personal,  independent  income.  (App.  23)  Such  allowance 
should  therefore  be  drastically  reduced,  and  Appellant  re¬ 
verts  to  his  proposal  to  the  District  Court  of  $300  monthly. 
(App.  106)  The  situation  is  rendered  still  more  oppressive 
by  the  action  of  the  District  Court  in  allocating  one  half 
of  the  $600  monthly  award  as  for  the  support  of  the  minor 
child,  for  taxation  purposes  (App.  137,  138),  with  the  con¬ 
sequence  that  only  one  half  of  Appellant’s  alimony  or  sup¬ 
port  payments  is  to  be  deductible  by  him  for  taxation  pur¬ 
poses.  As  the  child  is  only  4  years  old,  such  allocation  is 
unrealistic,  and  is  also  an  infringement  on  the  authority  of 
the  Bureau  of  Internal  Revenue.  Russell  v.  Russell,  79 
U.  S.  App.  D.  C.  44,  142  F.  2d  735,  153  A.L.R.  1037. 

Toward  helping  to  adjust  his  own  living  situation,  ap¬ 
pellant  earnestly  sought  to  have  appellee  ordered  to  return 
certain  personal  articles,  many  of  sentimental  value,  ac¬ 
quired  by  him  prior  to  the  marriage  and  belonging  to  him, 
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and  valued  by  him  at  between  $2,000  and  $3,000,  and  with¬ 
held  from  him  by  appellee,  defendant’s  (Appellant’s)  Ex¬ 
hibit  3  (original  in  the  record),  being  a  partial  itemiza¬ 
tion.  (App.  104-106)  But  the  Court  peremptorily  as¬ 
sumed  to  evaluate  all  the  articles,  without  seeing  them,  at 
not  more  than  $150  (App.  105),  and  refused  to  make  the 
order  or  even  to  permit  appellant  to  be  called  to  present 
a  complete  itemization  and  his  own  authentic  evaluation. 
(App.  105) 

Dr.  Sylvan  Steiner  testified  that  in  order  to  try  to  cure 
himself  of  alcoholism,  appellant  would  probably  have  to 
have  about  five  years  of  treatment,  the  cost  of  which  would 
be  roughly  $200  a  month  for  the  first  two  or  three  years, 
and  probably  $200  a  month  for  the  balance  of  the  five-year 
period  (App.  73) ;  that  on  occasion  he  has  sent  appellant 
to  the  Washington  Sanitarium  and  also  to  a  hospital  in 
Philadelphia  for  treatment  (App.  72,  73).  This  require¬ 
ment  for  appellant’s  own  medical  care  was  disregarded  by 
the  Court  in  making  the  allowances. 

Toward  the  close  of  the  trial,  appellee’s  attorney,  in  pre¬ 
senting  his  arguments  for  very  substantial  permanent  ali¬ 
mony  alluded  to  the  possible  later  remarriage  of  appellant 
and  appellee ’s  possible  exclusion  thereupon  from  his  estate, 
as  adversely  affecting  appellee’s  interests  in  the  future 
and  accordingly  requiring  a  heavy  present  allowance  (App. 
103).  Apparently  that  specious  contention  carried  weight 
with  the  Court,  as  shown  by  the  following  colloquy:  (App. 
103, 104) 

“Mr.  Wattawa  •  •  •  Mr.  Shapiro  has  talked  about  the 
future,  the  vicissitudes  that  might  take  place,  but  Mr. 
Osgood  can’t  marry. 

He  has  only  a  limited  divorce  and,  furthermore,  he  cer¬ 
tainly  can’t  take  his  wife  out  of  his  estate  because  the  law 
will  always  take  her  in. 
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The  Court  :  No,  you  are  wrong  there.  He  can  cut  her  off. 

Mr.  Wattawa  :  Cut  off  his  wife  ? 

The  Court:  Surely. 

Mr.  Wattawa:  That  is  news  to  me. 

The  Court:  You  can’t  cut  off  his  children  but  you  can 
cut  off  the  wife. 

Mr.  Wattawa:  You  can  cut  off  the  children  but  not  the 
wife. 

The  Court:  You  can  cut  off  the  children? 

Mr.  Wattawa:  Yes,  sir,  but  not  the  wife. 

The  Court:  What  you  are  thinking  of  is  dower,  aren’t 
you? 

Mr.  Wattawa:  I  am  thinking  of  the  wife’s  right  under 
the  law  in  the  District,  Your  Honor. 

The  Court:  You  can’t  cut  her  off  from  the  dower  hut 
this  man  doesn’t  seem  to  have  any  real  property. 

Mr.  Wattawa:  He  can  cut  off  his  children  but  a  man 
can’t  cut  off  his  wife. 

The  Court  :  I  grant  you  that.  The  law  is,  generally,  that 
in  a  will  a  man  may  cut  off  anybody  else  he  pleases,  includ¬ 
ing  the  wife,  but  he  may  not  cut  her  out  of  her  dower. 

!  Mr.  Wattawa  :  If  he  cuts  her  off,  she  can  come  in  within 
six  months  and  elect  to  take  under  the  law  as  in  intestacy 
and  she  can  take  one-third.  [Where  there  are  child  or 
children]  ” 

The  allowance  of  $3,000  for  attorneys’  fees  is  too  high, 
in  the  circumstances.  As  already  noted  above,  Appellee  has 
her  own  independent  income  of  about  $1600  annually  (App. 
23).  In  addition,  she  has  received  from  Appellant,  for  main¬ 
tenance  and  support,  sine  their  separation  in  July,  1952, 
after  less  than  three  years  of  married  life  together,  a 
total  of  $14,500,  all  tax  free  to  her  except  $1200.  Of  this 
amount,  $13,000  was  paid  to  her  directly  in  cash,  and  $1500 


was  paid  for  the  rent,  July  through  November,  1952,  on 
the  apartment  at  1028  Connecticut  Avenue,  N.  W.,  which 
she  re-occupied  after  the  separation  (App.  19, 67, 134).  Ap¬ 
pellant’s  obligation  to  his  own  counsel  for  services  rendered 
herein  since  June,  1952,  is  substantial,  no  payment  having 
been  made  to  him  at  any  time  (App.  90).  In  view  of  the 
heavy  demands  upon  Appellant,  including  the  fact  that  he 
still  has  to  pay  his  own  counsel  in  full,  it  is  suggested  that 
the  fee  to  Appellee’s  counsel  be  readjusted,  to  permit  ap¬ 
pellee  herself  to  assume  a  substantial  portion  of  the  obliga¬ 
tion  to  her  counsel. 

Accordingly,  the  District  Court  erred  in  awarding  per¬ 
manent  support  to  the  Appellee  in  excess  of  her  require¬ 
ments,  and  also  in  allocating  it  unrealistically  for  taxa¬ 
tion  purposes,  the  allowances  to  her  and  her  counsel  being 
beyond  Appellant’s  ability  to  pay. 

Conclusion 

Wherefore,  appellant  urges  that  this  cause  be  remanded 
to  the  District  Court  with  direction  to  dismiss  Appellee’s 
Complaint,  and  Supplemental  Complaint,  for  the  rea¬ 
sons  advanced  under  Point  1  and  Point  4  above,  or  that 
this  Court  grant  such  other  relief  as  may  be  required  or 
meet  for  reasons  advanced  under  all,  or  any  one  or  more, 
of  the  remaining  Points. 

Respectfully  submitted, 

John  Wattawa, 

1317  F  Street ,  N.  W. 

Washington  4,  D.  C. 

Attorney  for  Appellant. 


JOINT  APPENDIX 


INDEX  TO  JOINT  APPENDIX 

Page 


Plaintiff’s  Complaint .  108 

Defendant’s  Answer  .  Ill 

Affidavit  of  Austin  Branch  Osgood,  August  29, 1952 .  113 

Affidavit  of  Austin  Branch  Osgood,  November  6, 1952 .  114 

Affidavit  of  Austin  Branch  Osgood,  June  9, 1953 .  115 

Motion  to  Enjoin  Defendant,  Pendente  Lite .  118 

Suit  to  Annul  Marriage .  119 

Affidavit  of  Austin  Branch  Osgood,  November  25, 

1953  .  123 

Affidavit  of  Austin  Branch  Osgood,  December  7, 

1953  . 125 

Affidavit  of  William  A.  Moncure,  December  7, 1953 . .  126 

Order  Enjoining  Defendant,  Pendente  Lite,  Decem¬ 
ber  11,  1953  .  127 

Affidavit  of  Austin  Branch  Osgood,  December  14, 

1953  .  128 

Plaintiff’s  Supplemental  Complaint .  130 

Summons  to  Co-Respondent,  and  Return  of  Serv¬ 
ice  . 131, 132 

Defendant’s  Answer  to  Supplemental  Complaint.  . . .  132 

Trial  Proceedings  (Marriage  validity;  1949  Florida 
divorce  proceedings ;  injunction  continuation) ....  1 

Direct  Examination  of  Katharyn  F.  Osgood .  7 

Trial  Proceedings  (Competence  of  adultery  evi¬ 
dence)  .  13 

Direct  Examination  of  Katharyn  F.  Osgood  (Re¬ 
sumed)  .  16 

Cross  Examination  of  Katharyn  F.  Osgood .  25 

Redirect  Examination  of  Katharyn  F.  Osgood .  29 

Recross  Examination  of  Katharyn  F.  Osgood .  31 

Trial  Proceedings  (Competence  of  adultery  evi¬ 
dence)  .  31 

Direct  Examination  of  Elmyra  Jones .  38 

Cross  Examination  of  Elmyra  Jones .  43 

Direct  Examination  of  James  H.  Adamson .  44 

Cross  Examination  of  James  H.  Adamson .  47 

Direct  Examination  of  William  C.  Stanley .  48 


11 


INDEX 


Page 


Direct  Examination  of  Austin  Branch  Osgood .  50 

Direct  Examination  of  Sylvan  A.  Steiner .  67 

Direct  Examination  of  James  R.  Steed .  74 

Cross  Examination  of  James  R.  Steed .  81 

Redirect  Examination  of  James  R.  Steed .  82 

Direct  Examination  of  Austin  Branch  Osgood  (Re¬ 
sumed)  .  84 

Cross  Examination  of  Austin  Branch  Osgood .  91 

Redirect  Examination  of  Austin  Branch  Osgood ....  98 

Trial  Proceedings  (Jurisdiction;  merits) .  99 

_  Trial  Proceedings  (Allowances)  .  102 

v  Findings  and  Conclusions .  136 

Judgment  of  Limited  Divorce .  140 


IN  THE 


United  States  Court  of  Appeals 

FOB  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  12,294 


AUSTIN  BRANCH  OSGOOD, 
v . 


Appellant , 


KATHARYN  F.  OSGOOD, 


Appellee 


Appeal  from  Judgment  of  the  United  States  District  Court 
for  the  District  of  Colombia 


JOINT  APPENDIX 


1-2 


JOINT  APPENDIX 


Proceedings 

The  Court  :  Are  both  sides  ready  to  proceed  in  the  case 
of  Osgood  v.  Osgood  t 

Mr.  Shapiro  :  The  plaintiff  is  ready. 

Mr.  Wattawa:  Ready  for  the  defendant. 

The  Court:  The  delay  of  the  Court  in  coming  to  the 
courtroom  has  been  occasioned  by  the  Court  going  care- 
fuly  over  this  file  in  order  that  we  may  proceed  with  order 
and  dispatch. 

The  first  thing  that  the  Court  will  endeavor  to  settle  is 
the  issue  raised  on  the  question  of  annulment.  Depending 
on  the  outcome  of  that,  the  Court  will  next  consider  the 
action  for  an  absolute  divorce  based  in  the  charge  of 
adultery  and  will  lastly  go  into  the  question  of  support  and 
maintenance. 

Do  you  want  the  rule  on  witnesses! 

Mr.  Shapiro:  Yes,  Your  Honor. 

(Witnesses  retired  to  the  witness  room.) 

The  Court:  You  may  proceed,  Mr.  Wattawa.  I  believe 
you  have  complaint  for  annulment. 

Mr.  Wattawa:  Your  Honor,  we  are  not  going  to  press 
that. 

The  Court:  I  think  there  out  to  be  a  ruling  in  the 
matter.  You  are  not  going  to  offer  any  testimony? 
3  Mr.  Wattawa  :  I  think  not. 

Mr.  Shapiro:  Your  Honor,  I  will  ask,  in  view  of 
the  fact  it  was  affirmatively  alleged,  and  so  forth,  that  we 
have  a  ruling  and  findings  of  fact. 

The  Court  :  Definitely.  There  is  no  question  about  it. 

I  am  going  to  do  it  now. 

Can  someone  tell  me  the  date  when  the  complaint  for  the 
annulment  was  filed? 

Mr.  Wattawa:  Your  Honor,  that  is  a  suit  over  in  Vir¬ 
ginia,  you  know. 
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The  Court  :  I  understand  but  you  have  raised  the  question 
here  by  the  complaint  that  Katharyn  F.  Osgood  is  not  en¬ 
titled  to  press  her  case  for  a  limited  divorce  filed  originally 
June  16, 1952  and  I  assume,  by  the  same  argument,  not  en¬ 
titled  to  proceed  with  her  present  amended  complaint 
charging  adultery  for  the  reason  that  she  is  not  the  lawful 
wife  due  to  the  fact  that  there  was  a  limited  divorce  granted 
in  Virginia  to  the  second  wife  of  the  defendant  which  had 
not  ripened  into  an  absolute  divorce  and  did  not  ripen  into 
an  absolute  divorce  until  the  year  1951  despite  an  action 
brought  by  your  client  in  Polk  County,  State  of  Florida, 
which  I  am  going  to  rule  upon  in  order  to  clear  the  way  to 
hear  the  other  case. 

All  I  want  to  know  is  the  date  so  I  can  pick  it  up  out  of 
this  large  file. 

4  Mr.  Shapiro:  Your  Honor,  November  9,  1953 

— no - 

The  Court:  Here  it  is — November  20. 

Mr.  Shapiro  :  Here  is  the  original,  Your  Honor.  The  No¬ 
vember  9,  1953  date,  it  seems  as  though  it  was  filed  then. 
This  is  a  copy  served  on  my  client  in  Virginia. 

The  Court  :  This  is  a  Virginia  action.  What  is  the  status 
of  the  suit  filed  in  Virginia? 

Mr.  Shapiro  :  We  have  an  injunction  here  and  the  status 
there  is  status  quo,  so  to  speak,  Your  Honor,  and  having 
raised  it  affirmatively  here,  it  should  be  determined. 

The  Court:  Very  well. 

The  pleadings  of  this  case  indicate  that  a  motion  to  en¬ 
join  the  defendant,  Austin  Branch  Osgood,  pendente  lite 
from  proceeding  with  a  suit  filed  on  his  behalf  for  an  annul¬ 
ment  of  marriage  between  the  parties,  Katharyn  F.  Osgood 
and  Austin  Branch  Osgood,  which  had  theretofore  been 
filed  in  the  Circuit  Court  of  Arlington  County,  Virginia, 
on  November  9,  1953,  was  filed  in  this  cause.  Answer  and 
points  and  authorities  in  opposition  to  the  motion  to  enjoin 
were  filed  as  an  exhibit. 

There  was  attached  to  that  motion  the  suit  to  annul  the 
marriage,  as  filed  in  the  Circuit  Court  of  Arlington  County, 
Virginia.  Points  and  authorities  in  opposition  to  plain¬ 
tiffs  motion  to  enjoin  were  filed  in  this  cause  November 
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25,  1953,  supported  by  an  affidavit  of  Austin  Branch  Os¬ 
good  and  supplemental  points  and  authorities  in 

5  opposition  to  plaintiff’s  motion  to  enjoin  defendant 
pendente  lite  was  filed  in  this  cause  December  8, 

1953,  again  supported  by  an  affidavit  of  Austin  Branch 
Osgood,  as  well  as  an  affidavit  of  William  A.  Moncure,  a 
partner  in  the  law  firm  of  Clark,  Richards,  Moncure  and 
Whitehead,  maintaining  offices  at  106  North  Fairfax  Street, 
Alexandria,  Virginia. 

A  supplemental  statement  of  points  and  authorities  in 
support  of  motion  to  enjoin  the  defendant  pendente  lite 
was  filed  December  10,  supported  by  an  affidavit  of  Kath- 
aryn  F.  Osgood  and  attached  to  that,  as  an  exhibit,  was 
a  bill  of  complaint  which  was  filed  in  Polk  County,  State 
of  Florida,  Court  of  Chancellory,  being  an  original  com¬ 
plaint  filed  in  that  cause,  apparently  in  the  year  1948. 

The  substance  of  the  complaint  in  the  State  of  Florida, 
Polk  County,  was  that  the  parties,  Austin  B.  Osgood,  and 
one  Nancy  Hancock  Osgood,  the  second  wife  and  prior 
in  point  of  time  to  the  present  wife,  Katharyn  F.  Osgood, 
had  been  married  at  Charlottesville,  Virginia,  on  the  17th 
day  of  July,  1946,  and  had  lived  together  as  man  and  wife 
until  the  21st  day  of  August  1948. 

Austin  Branch  Osgood  had  alleged  that  he  had  been 
continuously,  for  more  than  90  days  immediately  preceding 
the  filing  of  the  bill,  a  bona  fide  resident  and  citizen  of  the 
State  of  Florida,  averring  that  one  Nancy  Hancock  Osgood 
was  a  non-resident. 

6  To  that  particular  complaint  in  Polk  County,  State 
of  Florida,  one  Nancy  Hancock  Osgood  had  answered 

and  she  had  put  in  issue,  first,  that  he  had  not  been  a 
resident  continuously  for  more  than  90  days  immediately 
preceding  the  filing  of  his  bill  of  complaint;  that  he  was 
not  a  bona  fide  citizen  and  a  resident  of  the  State  of  Florida. 
The  date  of  marriage  and  the  fact  that  no  issue  had  been 
born  were  admitted. 

There  was  also  a  reference  to  a  divorce  which  Nancy 
Hancock  Osgood  apparently  got  on  the  12th  day  of  Novem¬ 
ber  1948  at  Charlottesville,  Virginia,  but  apparently  it  was 
a  limited  divorce  and  she  averred,  as  part  of  her  defense 
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to  the  Florida  action,  that  plaintiff  had  no  legal  grounds 
for  divorce  and,  under  an  order  of  reference,  Judge  D.  0. 
Rogers  of  the  Circuit  Court  had  referred  the  matter  to 
one  J.  T.  Watson  as  a  Special  Master. 

There  is  also  filed,  as  an  exhibit,  the  report  of  the  Special 
Master  and  there  is  attached  a  full  transcript  of  the  testi¬ 
mony  taken.  That  testimony  indicates  that,  on  the  part  of 
Austin  Branch  Osgood,  he  had  testified  that  he  resided 
at  Lakeland,  Florida;  had  been  a  resident  since  the  22nd 
day  of  January,  1949;  that  he  asserted  the  separation  of 
himself  and  the  said  Nancy  Hancock  Osgood  on  the  21st 
of  August,  1948,  alleging,  as  a  reason,  incompatability.  He 
was  cross-examined  in  the  matter  by  counsel  for  Mrs. 

7  Osgood,  one  A.  R.  Carver,  and  the  question  of  resi¬ 
dence  was  gone  into  and  in  the  cross  examination, 

at  one  point,  Mr.  Osgood  testified  that  he  had  been  right 
there  in  Lakeland  most  of  the  time;  that  he  made  several 
trips  to  Miami  and  to  different  points  of  interest  around 
but  most  of  the  time  he  had  stayed  right  in  Lakeland. 

On  the  question  of  whether  he  had  gone  beyond  the  limits 
of  the  State  of  Florida,  he  answered  that  he  had  not  and 
he  was  supported  in  that  contention  by  a  corroborating 
witness  by  the  name  of  Mrs.  C.  J.  Maxey  of  Lakeland, 
Florida,  who  had  testified  he  had  been  living  in  Florida 
since  January,  1949,  and  that  he  had  lived  there  the  requi¬ 
site  time. 

To  that,  there  was  a  final  decree,  over  the  signature  of 
Judge  D.  0.  Rogers,  dated  the  2nd  day  of  June,  1949,  dis¬ 
solving  the  marriage  and  granting  a  divorce  and  holding, 
in  particular,  that  that  Court  and  that  particular  Judge 
had  jurisdiction  of  the  subject  matter  and  of  the  parties  to 
the  cause  so  there  was  an  adjudication  of  that  issue. 

In  the  argument  before  Judge  Pine,  considering  the 
motion  and  exhibits,  Judge  Pine  had  ordered  and  had  sup¬ 
ported  it  by  findings  of  fact  and  conclusions  of  law,  that 
the  United  States  District  Court  for  the  District  of  Colum¬ 
bia  had  acquired  jurisdiction  over  the  parties  in  the  con¬ 
troversy  and  has  also  declared  that  this  Court  has  the 
right  to  decide  every  question  which  occurs  in  this 

8  cause.  He  further  held  that,  in  aid  of  the  jurisdic¬ 
tion  of  this  particular  Court  and  to  render  effective 
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the  decree  of  this  Court,  the  Court  has  power  to  enjoin 
and  restrain  the  defendant,  pendente  lite,  from  prosecuting 
further  and  proceeding  with  the  annulment  filed  by  him  in 
the  Circuit  Court  of  Arlington  County,  Virginia,  and  that 
the  Court,  in  the  exercise  of  its  discretionary  powers,  should 
so  enjoin  and  restrain  the  defendant  and  accordingly,  on 
the  11th  day  of  December,  1953,  an  order  enjoining  the 
defendant,  pendente  lite,  was  signed  by  Judge  David  A. 
Pine. 

Accordingly,  with  retention  of  the  jurisdiction  of  this  case, 
retention  of  the  issues  which  were  raised  by  that  motion, 
pendente  lite,  this  Court,  from  the  pleadings  in  the  case 
and  the  assertion  of  counsel  for  Austin  Branch  Osgood, 
with  that  party  presently  in  the  court  room,  the  Court  finds 
from  the  pleadings  that  there  was  a  marriage  between  Aus¬ 
tin  Branch  Osgood  and  one  Nancy  Hancock  Osgood  which 
occurred  on  the  17th  day  of  July  1946,  and  continued  until 
approximately  the  21st  day  of  August,  1948. 

The  Court  finds,  from  the  pleadings,  that  Nancy  Hancock 
Osgood  obtained  a  limited  divorce  at  Charlottesville,  Vir¬ 
ginia,  on  August  21,  1948  and  in  the  year  1951  obtained  an 
absolute  divorce. 

The  Court  finds  that  the  present  defendant  in  this  cause, 
Austin  Branch  Osgood,  in  the  year  1949  became  a 
9  resident  in  the  State  of  Florida  in  the  month  of 
January,  1949;  that  in  an  action  brought  on  his  part 
for  absolute  divorce,  the  issue  of  jurisdiction  was  raised 
by  his  then  wife,  Nancy  Hancock  Osgood,  who  appeared 
through  counsel  and  contested  the  issue  of  jurisdiction; 
that  there  was  testimony  taken  before  a  Special  Master  and 
the  Judge  of  Polk  County,  State  of  Florida,  found  that 
jurisdiction  had  obtained  in  that  jurisdiction,  that  he  was 
at  that  time  a  bona  fide  resident  of  the  State  of  Florida, 
that  he  was  entitled  to  a  divorce  and,  accordingly,  on  the 
2d  day  of  June,  1949,  Judge  D.  0.  Rogers  granted  a  divorce 
to  Austin  Branch  Osgood. 

Accordingly,  for  this  case,  the  Court  finds  as  a  fact  that 
he  was  adjudicated  a  bona  fide  resident  of  Polk  County, 
State  of  Florida  in  1949,  granted  a  divorce  on  the  2nd 
day  of  June,  1949,  and  that  he  may,  therefore,  not  come 
into  this  Court  and  impeach  his  own  effort;  that  he  is 


equitably  estopped  from  doing  so  and  the  Court  will,  ac¬ 
cordingly,  hold  that  at  the  time  of  the  marriage  of  these 
parties,  namely  Katharyn  F.  Osgood  and  Austin  Branch 
Osgood,  on  August  9, 1949,  in  the  City  of  Washington,  Dis¬ 
trict  of  Columbia,  there  was  no  impediment  of  marriage 
on  the  part  of  Austin  Branch  Osgood  and,  accordingly,  that 
injunction  will  be  continued  permanently  in  effect. 

I  believe  now,  gentlemen,  we  are  ready  to  proceed  on  the 
plaintiff’s  complaint  for  absolute  divorce  on  the 

10  grounds  of  adultery. 

Mr.  Wattawa:  Did  Your  Honor  say  that  that  in¬ 
junction  will  be  continued  permanently  in  effect? 

The  Court:  Yes. 

Mr.  Wattawa  :  I  take  exception  to  that  and  also  have  to 
take  exception  to  Your  Honor’s  statement  in  respect  to  the 
proceedings  in  Florida  that  Mr.  Osgood  was  a  resident  and 
that  testimony  was  taken,  and  so  on.  I  understand  what 
Your  Honor  has  ruled  is  that  the  record  purports  to  show 
that? 

The  Court:  Yes;  and  that  apparently  is  the  cause  that 
has  not  been  disputed  either  by  affidavit  or  by  any  counter 
show. 

Do  you  dispute  that  your  client  went  to  Florida  in  that 
year  and  obtained  a  divorce? 

Mr.  Wattawa  :  I  dispute  the  fact  that  he  went  there  and 
stayed  there  the  required  period  of  90  days  but  we  are  not 
raising  the  issue  at  this  time. 

The  Court  :  There  should  be  a  finding  and  I  find,  accord¬ 
ingly,  that  he  has  not  come  into  a  Court  of  Equity  with 
clcian  hands  and  on  the  broad  doctrine  that  he  may  not  im¬ 
peach  his  own  claim  where  he  has  testified  he  was  a  bona 
fide  resident  of  the  State  of  Florida  and  had  obtained  a 
divorce  in  Florida,  that  divorce  is  good  and  entitled  to  full 
faith  and  credit. 

11  Now,  gentlmen,  let’s  proceed  in  the  case  involving 
the  charge  of  adultery. 

Mr.  Shapiro:  Your  Honor,  we  are  proceeding  in  this 
case  for  a  limited  divorce  on  the  grounds  of  adultery. 

The  Court  :  A  limited  divorce  on  the  grounds  of  adultery? 

Mr.  Shapiro:  Yes,  Your  Honor. 
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The  Court:  You  have  the  right. 

12  Mr.  Shapiro:  Mrs.  Osgood. 

Thereupon  Katharyn  F.  Osgood,  the  plaintiff,  was 
called  as  a  witness  in  her  own  behalf  and,  being  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  examination. 

By  Mr.  Shapiro  : 

Q.  Your  full  name  is  Katharyn  F.  Osgood? 

A.  Yes. 

Q.  You  reside  at  3901  Connecticut  Avenue,  Northwest, 
Washington,  D.  C.T 
A.  Yes. 

Q.  You  are  a  resident  of  the  District  of  Columbia? 

A.  Yes,  I  am. 

Q.  How  long  have  you  resided  in  the  District  of  Co¬ 
lumbia? 

A.  More  than  25  years. 

Q.  You  were  married  to  the  defendant,  Austin  Branch 
Osgood  in  the  District  of  Columbia  ? 

A.  Yes,  I  was. 

Q.  Will  you  tell  the  Court  the  date  of  your  marriage? 

A.  August  9,  1949. 

Mr.  Shapiro:  Your  Honor,  I  have  the  record  from  the 
District  Court  here  showing  this  marriage  which  took  place 
between  Austin  Branch  Osgood  and  Katharyn  F.  Os¬ 
good. 

13  The  Court:  Let  it  be  received  in  evidence.  The 
Court  will  judicially  notice  the  record  of  the  mar¬ 
riage  office  and  find  as  a  fact  the  parties  were  married  on 
August  9,  1949  in  the  District  of  Columbia. 

By  Mr.  Shapiro: 

Q.  Following  your  marriage,  Mrs.  Osgood,  where  did  you 
reside? 

A.  Well,  2800  Woodley  Road. 

Q.  Yes. 

A.  And  part  of  the  time  I  was  in  Charlottesville,  Vir¬ 
ginia,  for  a  few  months. 

Q.  And  where  else? 
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A.  You  mean - 

Q.  In  the  District? 

!  A.  Oh,  well,  then  in  December  of  1951 — in  1950  I  moved 
to  the  La  Salle  Apartments  on  Connecticut  Avenue  and  was 
there  until  February  of  1953. 

Q.  You  are  residing  now  in  the  District  of  Columbia,  you 
testified? 

A.  Yes,  I  am. 

Q.  Was  there  any  child  or  children  born  of  this  mar¬ 
riage? 

A.  Yes.  I  have  a  son. 

Q.  Will  you  give  the  Court,  please,  the  name  of  your 
son  and  when  he  was  bom? 

14  A.  His  name  is  Kevin.  He  was  bora  May  13, 
1950. 

Q.  You  said  his  name  is - 

A.  Kevin,  K-e-v-i-n. 

Q.  Any  middle  initial? 

A.  “D.” 

Q.  Kevin  D.  Osgood? 

A.  Yes. 

Q.  When  was  he  bora? 

A.  May  13, 1950. 

Q.  Will  you  tell  the  Court  where  the  child  is? 

A.  He  is  with  me. 

Q.  And  will  you  tell  the  Court  if  the  child  has  always 
been  with  you? 

A.  Yes,  he  has. 

Q.  Directing  your  attention  to  the  summer  of  1952,  can 
you  tell  the  Court  if  you  had  any  difficulties  with  respect 
to  Mr.  Osgood? 

A.  Well,  I  had  difficulties  all  the  time  I  was  married.  Do 
you  want  me  just  to  tell  about  1952? 

Q.  1951,  if  you  want  to  go  back  to  that  year. 

A.  Go  back  to  the  beginning? 

Q.  Not  too  far - 

Mr.  Shapiro  :  Would  Your  Honor  want  us  to  just  proceed 
on  the  adultery?  I  thought  I  would  like  to  offer  some  proof 
with  respect  to  this  man’s  stability  regarding  the 

15  child. 

The  Court  :  As  I  understand  it,  you  have  originally 
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brought  the  action  for  limited  divorce  on  the  gronnds  of 
craelty. 

Mr.  Shapiro:  Yes,  Your  Honor. 

The  Court:  I  notice  you  had  amended  the  complaint  on 
October  26,  1953,  charging  adultery.  I  had  assumed  that 
it  was  for  an  absolute  divorce.  The  pleadings,  however, 
show  that  is  for  a  limited  divorce. 

You  may  proceed  on  both  grounds. 

By  Mr.  Shapiro  : 

Q.  Go  ahead,  Mrs.  Osgood. 

A.  From  the  time  I  was  married  or  soon  after  I  was  mar¬ 
ried,  I  found  out  that  he  was  drinking.  He  would  drink  and 
he  would  be  very  nasty  to  me.  He  would  go  away  and  leave 
me  and  when  he  was  there,  he  would  cause  terrible  scenes. 

When  my  child  was  born  nine  months  and  four  days  after 
I  was  married,  it  was  born  a  month  early.  Before  that, 
the  doctor  was  afraid  I  would  lose  the  child  because  I  was 
under  such  an  emotional  strain  and  from  his  abusive  lan¬ 
guage  to  me. 

The  Court:  Did  he  ever  strike  you? 

The  Witness:  Not  at  that  time  but  later  he  did. 

The  Court:  Whien,  if  at  all,  did  he  strike  you? 

The  Witness:  Well,  during  1953. 

16  The  Court  :  When  and  where  ? 

The  Witness:  In  my  apartment  at  the  La  Salle. 

By  Mr.  Shapiro  : 

Q.  Give  the  Court  the  month. 

A.  1952  it  was,  I  am  sorry.  Well,  it  was  several  times. 

Q.  Do  you  know  the  month? 

A.  It  was  in  April ;  I  remember  once. 

Q.  April,  1952,  and  then  when  else  was  it? 

A.  Well,  it  was  just  during  that  year.  I  don’t  remember 
exactly  what  dates. 

Q.  Was  it  in  the  fall  of  that  year? 

A.  No ;  I  don’t  remember.  He  used  to  get  pretty  rough 
with  me.  He  would  push  me  out  of  the  apartment  and 
things  like  that  but,  as  far  as  actually  hitting  me,  he  did  do 
that  in  1952  but  I  don’t  remember  the  date. 
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Q.  Can  yon  give  the  Conrt  some  idea  when  it  was,  whether 
it  was  the  spring  of  the  year? 

A.  Yes ;  probably  the  spring. 

Q.  Can  you  tell  the  Conrt  also  with  respect  to  his  con¬ 
duct,  can  yon  tell  when  yon  were  living  at  the  La  Salle, 
tell  the  Court  what  transpired  there  in  June  and  July  of 
1952. 

A.  I  would  rather  tell  yon  about  1951  first. 

Q.  Tell  ns  about  1951  first,  then. 

A.  Well,  in  1951  he  came  home - 

17  Q.  Tell  us  the  approximate  date. 

A.  This  was  the  first  part  of  July  in  1951.  He 
came  back  from  a  trip  and  we  went  out  to  the  Shoreham 
for  the  evening.  We  went  in  a  taxi. 

When  we  came  back,  it  was  late  and  I  stopped  down¬ 
stairs  to  move  my  car  off  of  Connecticut  Avenue  and  when 
I  got  up  to  the  apartment — he  had  been  very  insulting  and 
rude  to  me  all  evening  at  the  Shoreham — he  had  bolted 
the  doors  and  I  heard  him  call.  He  screamed  and  he  said, 
“You  can’t  come  in  here”.  He  called  downstairs — I 
couldn’t  believe  it  of  him — and  he  said,  “My  wife  is  in  the 
hall.  Don’t  let  her  in  under  any  conditions.  I  want  her 
to  get  away  from  here”. 

So  finally  I  had  nothing  else  to  do  but  to  leave.  He  stayed 
in  the  apartment  three  or  four  days  drinking  and  wouldn’t 
let  the  maid  in.  He  kept  himself  bolted  in  and  he  just  dis¬ 
appeared,  I  heard,  about  a  week  after  that. 

Q.  If  someone  told  you  that,  you  can’t  testify  to  that,  but 
just  what  you  heard  in  the  presence  of  Mr.  Osgood. 

A.  I  heard  it  but  then  he  wrote  me  a  letter  and  he  was  in 
Bermuda.  He  had  taken  a  boat  and  gone  off  to  Bermuda 
and  then  he  came  back.  When  he  came  back,  he  was  still 
drunk  and  the  doctor  told  me — can  I  tell  what  the  doctor 
told  me  to  do? 

Q.  Was  it  in  the  presence  of  Mr.  Osgood  ? 

A.  No.  I  took  him  over  to  Shepard  Pratt  to  see  if  I 

18  could  get  him  straightened  out  for  his  drunkenness. 

Q.  How  long  was  he  there? 

A.  He  wasn’t  there  at  all.  He  was  there  for  the  after¬ 
noon. 
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Q.  Did  there  come  a  time  when  he  agreed  to  go  to  the 
sanatorium? 

A.  Yes,  he  did. 

Q.  When  was  that? 

A.  That  was  in  the  summer  of  ’52.  Then  he  locked  me 
out  on  other  occasions  and  one  night  the  child  and  I  had  to 
run  out  of  there  in  our  night  clothes.  He  had  gotten  violent 
and  he  tried  to  hit  me  with  a  chair. 

Q.  When  was  that,  about? 

A.  I  locked  him  in  his  bedroom - 

Q.  When  was  that? 

A.  That  was  on  the  night  of  January  1  of  1952. 

Q.  January  1,  1952,  when  he  threw  a  chair  at  you? 

A.  He  had  a  chair  in  his  hand,  like  this  (indicating)  and 
said,  “If  you  don’t  come  in  the  bedroom”, — I  used  to  lock 
myself  in  the  baby’s  room  and  he  would  almost  break  the 
door  through.  The  banging  you  could  hear  it  all  over  the 
building,  down  in  the  lobby  and  we  lived  on  the  eleventh 
floor  so  I  managed  to  get  him  in  his  room  and  locked  him 
in  his  room  and  I  ran  out  because  he  was  going  to  break 
through  that  door,  I  knew.  It  was  all  chipped  and  the 
chair  was  broken. 

19  Then  on  other  occasions,  I  had  to  leave  under  those 
same  circumstances. 

He  insulted  me  in  front  of  all  of  the  elevator  boys,  calling 
me  perfectly  horrible  names. 

Q.  Could  you  give  the  Court  some  indication  what  those 
names  were? 

A.  Well,  in  front  of  the  eleveator  boy,  he  called  me  an 
s.o.b.  and  he  was  always  saying,  “You  god  damn  bitch” 
and  well,  worse  words  than  that,  too. 

Q.  Mrs.  Osgood,  this  is  your  first  marriage,  is  it  not? 

A.  Yes,  it  is. 

Q.  After  this  situation  that  you  speak  about  occurred 
with  respect  to  his  abusing  you  and  so  forth,  did  there  come 
a  time  that  you  wanted  to  procure  the  services  of  some  de¬ 
tectives? 

A.  Well,  you  see,  I  was  trying  every  way  I  could  to 
straighten  him  up  because  I  really  didn’t  want  a  divorce 
but  I  filed  my  papers  because  it  was  impossible  for  me  to 
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live  tinder  the  same  roof  with  him.  When  the  doctor  told 
him  to  live  away  from  me,  he  would  try  to  break  in  my 
windows.  They  have  railings  on  what  they  call  the  pent¬ 
houses  and  he  would  go  in  the  neighbors’  apartments  and 
climb  over  these  high  walls  and  break  into  my  bedroom. 
Anyway,  you  know,  we  filed  that  complaint  against  him 
and  then  he  agreed  to  go  to  a  hospital. 

20  Well,  when  he  came  out  of  the  hospital,  he  was 
drunk.  He  was  drunk  the  day  he  got  out  of  the  hos¬ 
pital.  He  came  back  at  3  o’clock  in  the  morning,  not  to 
my  place  but  to  a  hotel. 

Then  I  heard  he  was  going  around  with  a  woman  and 
I  did  have  those  detectives.  I  heard  he  was  taken  into  the 
Mayflower - 

Mr.  Wattawa  :  I  object  to  that,  Your  Honor. 

The  Court:  Yes.  You  object  on  the  ground  of  hearsay? 
Mr.  Wattawa:  Yes. 

The  Court  :  I  will  sustain  it  on  the  basis  of  hearsay. 

By  Mr.  Shapiro  : 

Q.  Did  you  yourself  see  Mr.  Osgood  go  out? 

A.  Yes.  The  first  time  I  saw  it,  I  received  a  phone  call 
from  a  friend - 

Q.  You  can’t  say  what  the  friend  told  you.  As  a  result 
of  a  call,  did  you  see  him? 

A.  I  rushed  over  to  the  airport.  He  was  supposed  to 
go  on  a  trip  and  there  he  was  with  this  woman.  They  had 
been  in  the  bar.  He  got  on  the  plane  and  he  was  kissing 
her  and  throwing  his  arms  around  her. 

The  Court:  What  date  was  this? 

21  The  Witness:  The  first  part  of  October,  1952.  She 
was  wiping  her  eyes  with  her  handkerchief.  She  was 

crying  because  he  was  leaving  her.  It  was  very  silly. 

The  Court:  Can  you  identify  the  woman,  who  it  was? 
The  Witness:  Mrs.  Tompkins. 

The  Court:  Gladys  Tompkins,  the  correspondent  named 
in  this  case? 

The  Witness:  Yes. 


By  Mr.  Shapibo: 

Q.  Did  yon  know  her  before? 

A.  I  had  known  her  for  a  long,  long  time.  Actually, 
I  didn’t  recognize  her  that  day  and  I  found  out  later  she 
had  broken  her  nose - 

Q.  But  it  was  the  same  person? 

A.  It  was  the  same  person.  I  know  it  was  the  same 
person.  I  followed  her  car  in  a  taxi.  The  taxi  driver  said, 
“She  knows  you  are  following  her.”  She  was  going  at  a 
terrific  speed  and  we  got  her  license  number. 

Q.  Did  you  have  her  license  number  checked? 

A.  Yes,  and  I  gave  it  to  the  detective. 

Q.  Did  you  see  her  with  Mr.  Osgood  subsequently? 

A.  Yes.  I  saw  them  many  times  in  that  same  car;  in 
her  automobile. 

Q.  Where  did  you  see  them  and  give  us  the  approximate 
times  and  dates  that  you  saw  them  together? 

22  A.  I  saw  them  many  times  riding  together  with 
the  top  down,  all  during  October  and  part  of  Novem¬ 
ber.  I  saw  them  going  into  the  Mayflower. 

Q.  Where  did  they  go  in  the  Mayflower? 

A.  The  Town  and  Country  Room. 

Q.  Drinking? 

A.  Yes. 

Q.  Where  else  did  you  see  them  go? 

A.  I  saw  them  at  the  airport.  I  saw  them  at  the  air¬ 
port  another  time.  They  were  both  drinking  heavily  and 
kissing  all  over  the  public  hall  there. 

Q.  Did  you  see  them  later  at  all  or  when  was  the  last 
time  that  you  saw  them,  I  mean  directing  your  attention  to 
November  8,  did  you  see  them  November  8? 

A.  Yes;  I  saw  them  in  a  hotel  bedroom. 

Mr.  Wattawa:  May  I  ask  the  purpose  of  this  present 
testimony? 

The  Court:  I  assume  you  are  going  into  the  dates  as  al¬ 
leged  in  the  complaint  as  to  the  acts  of  adultery? 

Mr.  Shapiro:  Yes,  Your  Honor. 

Mr.  Wattawa:  With  respect  to  that,  may  I  inquire 
whether  there  has  been  service  on  the  correspondent? 
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The  Court  :  Yes,  there  has  been.  There  was  notice  served 
on  her  by  one  Martin  L.  Kite  which  says : 

“I  hereby  certify  and  return  that,  on  the  23rd  day 

23  of  January,  1954, 1  received  this  summons  and  served 
it,  together  with  the  complaint  herein.” 

And  then  there  follows : 

“I  personally  served  a  copy  of  the  supplemental  com¬ 
plaint  and  summons  on  Gladys  Tompkins,  at  4611  Chester- 
brook  Road,  Falls  Church,  Virginia,  on  January  23,  1954 
at  6:05  p.m.;  that  I  made  the  contents  therein  known  to 
the  said  Gladys  Tompkins  and  the  said  Gladys  Tompkins 
is  a  non-resident  of  the  District  of  Columbia.  I  further 
aver  that  I  am  an  adult  citizen  of  the  United  States  and  am 
not  a  party  to  the  above  cause  or  otherwise  interested  in 
the  subject  matter  or  controversy.” 

That  is  sworn  to  before  “Beatrice  M.  Allen,  notary 
public,”  on  the  25th  day  of  January,  1954. 

Mr.  Shapiro:  I  might  also  add,  Your  Honor,  that  Mr. 
Moncure,  I  spoke  to  him  subsequently  and  he  said  that  he 
was  not  going  to  file  an  answer  to  this  complaint. 

The  Court:  Our  local  rule  is  the  correspondent  is  not 
required  to  file  an  answer  nor  even  put  in  an  appearance. 

Mr.  Wattawa:  May  I  ask  Your  Honor  what  is  the  date 
of  the  summons  served  on  the  correspondent? 

The  Court:  Summons  issued  out  of  this  Court  December 
18,  1953. 

24  Mr.  Wattawa:  Well,  the  summons  was  issued  on 
December  18,  1953  and,  therefore,  the  summons  ex¬ 
pired  within  20  days  from  December  18  and,  accordingly, 
the  summons  that  was  served  on  the  correspondent  was  an 
invalid  summons. 

I  have  a  memorandum  on  that  if  Your  Honor  cares  to 
see  it  or  to  hear  me  further  on  that  point. 

The  Court  :  No ;  I  think  it  is  good. 

Mr.  Wattawa:  I  move,  therefore,  that  the  supplemental 
complaint  be  dismissed  or,  in  the  alternative,  that  the  al¬ 
legations  in  the  supplemental  complaint  relating  to  adul¬ 
tery  be  dismissed. 

The  Court  :  No ;  I  won’t  do  that  because  they  too  are  evi¬ 
dence  of  cruelty  and  the  suit  is  only  for  a  limited  divorce. 
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I  will  quash  the  service  of  process  on  the  corespondent 
because  of  the  time  of  service.  This  summons  was  appar¬ 
ently  without  force  and  effect. 

Mr.  Shapiro  :  The  20  days  only  alludes  to  personal  service 
within  the  jurisdiction.  Your  Honor.  This  is  substituted 
service. 

Your  Honor,  the  Code  provides  this  is  just  as  if  it  were 
substituted  service  of  process,  as  if  40  days  had  transpired. 
The  Court:  What  is  the  life  of  the  summons  issuing  out 
of  this  Court? 

25  Mr.  Wattawa:  Twenty  days. 

The  Court  :  What  is  the  basis  for  your  saying  that, 
Mr.  Wattawa? 

Mr.  Wattawa  :  The  basis  is  Rule  7  of  the  local  civil  rules. 
The  Court:  Not  the  Federal? 

Mr.  Wattawa:  No,  sir;  local  Rule  7. 

The  Court:  You  may  proceed.  Which  rule  in  particular? 
Mr.  Wattawa:  Rule  7,  Your  Honor. 

The  Court:  What  part? 

Mr.  Wattawa:  Rule  7  (a). 

The  Court:  Namely - 

Mr.  Wattawa:  “If  the  summons  be  not  served,  it  will 
be  returned  to  the  Clerk’s  office  on  the  20th  day  after  the 
issuing  thereof.” 

The  Court  :  By  actual  count,  there  were  13  days  remain¬ 
ing  in  December  and  this  was  served  on  the  23rd  of  January 
so  that  would  make  36  days. 

Very  well. 

Mr.  Shapiro  :  Your  Honor,  do  we  have  the  Code  on  sub¬ 
stituted  service? 

The  Court:  You  know  our  usual  substituted  service  is 
to  apply  for  your  original  summons  and  if  returned  “not  to 
be  found”,  then  proceed  by  publication. 

26  I  think  Mr.  Wattawa ’s  point  is  good  but  I  don’t 
think  it  destroys  your  showing  as  part  of  your  proof 

on  the  grounds  of  cruelty. 

Mr.  Wattawa:  May  I  proceed  further  on  that?  Under 
Title  16  of  the  District  of  Columbia  Code,  417,  it  says: 

“In  all  divorce  cases  where  adultery  is  charged  the  per¬ 
son  or  persons  with  whom  the  adultery  is  charged  to  have 


been  committed  shall  be  made  defendant  or  defendants  and 
brought  in  by  personal  service  of  process  or  by  publica¬ 
tion  as  in  other  cases.” 

Now,  my  point  is  there,  Your  Honor,  that  adultery  is 
entirely  out  of  the  case. 

The  Court:  No,  it  is  not,  either. 

Mr.  Wattawa:  Because,  whenever  adultery  is  charged, 
as  it  is  here,  the  person  with  whom  the  adultery  is  alleged 
to  have  been  committed  must  be  made  a  party  defendant 
and  brought  in  and  this  person  has  not  been  brought  in. 

The  Court:  I  think  you  are  in  error  there  because  per¬ 
mission  was  granted,  on  a  motion  to  amend,  and  permission 
was  granted  to  name  Gladys  Tompkins  as  a  correspondent. 
The  only  trouble  is  the  question  of  the  life  of  the  summons. 

Mr.  Wattawa:  And  she  wasn’t  brought  in  and  the  Code 
specifically  requires  her  to  be  made  a  party  defendant. 

The  Court  :  She  was  made  a  party  of  the  suit.  She  has 
notice  of  the  pending  action  and  she  hasn’t  seen  fit 
27  to  respond. 

Mr.  Wattawa:  It  says  she  shall  be  brought  in  by 
personal  service  of  process  or  by  publication.  She  has  not 
been  brought  in  by  either. 

The  Court:  The  understanding  is  she  has  a  right  to 
come  in - 

Mr.  Wattawa  :  She  must  be  brought  in  by  personal  serv¬ 
ice  or  publication - 

The  Court  :  No.  On  your  motion  to  quash,  this  summons 
is  bad  and  I  have  granted  that  but  it  may  be  used  on  the 
grounds  of  cruelty. 

That  is  subject  to  your  objection. 

Mr.  Wattawa:  I  object  to  that,  Your  Honor. 

The  Court:  Yes,  indeed. 

By  Mr.  Shapiro: 

Q.  Can  you  tell  us,  on  November  8,  1952,  did  you  go  to 
the  Windsor  Hotel? 

A.  Yes,  I  did. 

Q.  Did  you  see  your  husband  there? 

A.  Yes,  I  did. 

Q.  What  lime  did  you  get  to  the  hotel,  approximately? 
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A.  Oh,  I  think  it  was  about  8  o  ’clock  or  8 :30. 

Q.  Where  did  you  go  there? 

A.  I  went  to  a  room  up  on  the  fourth  floor. 

Q.  Do  you  recall  the  number  of  that  room? 

28  A.  I  think  it  was  417  but  I  am  not  sure. 

Q.  Was  that  in  the  District  of  Columbia? 

A.  Yes,  it  was. 

Q.  And  is  that  the  Windsor  Hotel  at - 

A.  Windsor  Park  Hotel. 

Q.  Where  is  that  located? 

A.  Connecticut  Avenue  and  Kalorama  Road. 

Q.  Tell  us  then  what  happened,  as  you  recall. 

A.  Well,  I  went  there  and  he  and  Mrs.  Tompkins  were 
in  room  404  and  when  I  arrived  there,  they  were  having 
dinner  in  the  room.  I  could  hear  the  knives  and  forks 
clinking  at  the  door.  I  was  in  room  417,  I  think  it  was, 
but  I  don’t  recall  the  number  for  sure  and  I  spent  part  of 
the  time  in  that  room.  The  detectives  told  me  I  should 
wait  there - 

Mr.  Wattawa:  I  object  to  hearsay,  Your  Honor. 

The  Court:  Yes,  that  goes  out. 

The  Witness:  Part  of  time  there  and  part  of  the  time 
in  the  hall  listening  outside  the  door. 

By  Mr.  Shapiro: 

Q.  Did  you  listen. to  anything  outside  the  door? 

A.  Yes. 

Q.  What  did  you  hear  them  say? 

A.  I  heard  them  talking  about  me. 

Q.  What  did  they  say? 

A.  I  heard  her  say,  “Oh,  go  on.  You  know  you 

29  are  still  in  love  with  her” - 

The  Court:  Identify  the  object. 

The  Witness:  I  heard  her  say,  “Oh,  go  on.  You  know 
you  are  still  in  love  with  her.” 

He  said,  “No,  I  am  not.  I  have  no  love  for  her  and  I 
have  no  love  for  my  child  by  her.  I  do  have  another  son 
I  love.  ’  ’ 

He  spoke  about  blackening  my  name  in  the  Times-Herald 
and  he  said,  “I  will  fix  her  so  we  can  get  married”.  Then 
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I  could  hear  him  petting  her  and  then,  for  a  while,  every¬ 
thing  was  quiet  in  there  and  then  the  detective  got  a  key 
and  opened  the  door. 

By  Mr.  Shapiro: 

Q.  About  what  time  was  that? 

A.  About  11 :30. 

Q.  Did  you  go  in  with  the  detectives? 

A.  Yes,  I  did. 

Q.  Can  you  tell  us  what  you  saw  when  you  arrived  in 
the  room? 

A.  Well,  the  lights  were  out  but  the  man  flicked  on  the 
center  light  and  I  saw  the  two  of  them  in  bed  and  they 
both  had  on  pajama  tops.  His  pajama  top — I  recognized 
both  of  them.  You  could  see  she  had  nothing  below  be¬ 
cause  she  was  bare.  When  she  moved  out,  she  was  bare 
below  and  so  was  he. 

Q.  And  the  lady  you  saw  there,  the  person  you  saw 

30  there - 

A.  Mrs.  Tompkins. 

Q.  What,  if  anything  else  occurred  there  with  respect  to 
these  detectives  and  you  being  in  there? 

A.  Well,  the  first  thing,  she  sat  up  in  bed  and  just  sat 
like  that  for  a  minute  and  then  she  said,  “Oh,  my  God” 
and  dropped  back  and  put  her  hand  over  her  face.  They 
asked  me  to  identify  my  husband,  which  I  did  and  then  they 
took  photographs. 

Q.  I  will  show  you,  just  for  identification  purposes  only — 
can  you  tell  us  who  appears  in  this  photograph? 

A.  Yes.  That  is  my  husband  and  Mrs.  Tompkins. 

Q.  And  you  know  that  is  Mrs.  Tompkins? 

A.  Yes. 

Q.  And  is  this  the  situation  that  you  observed  at  the 
time  they  took  this  picture? 

A.  That  is  right. 

Mr.  Shapiro:  Your  Honor,  I  will  offer  this  for  identifi¬ 
cation. 

The  Court:  Any  objection? 

Mr.  Wattawa:  Who  took  the  photograph? 

Mr.  Shapiro*.  We  will  have  him  here. 


Mr.  Wattawa:  Then  I  object  to  that. 

The  Court:  Very  well,  I  will  reserve. 

31  (Photograph  was  marked  Plaintiff’s  Exhibit  No. 
1  for  identification.) 

By  Mr.  Shapiro: 

Q.  Does  this  also  show - 

A.  Yes. 

Q.  Who  does  that  show? 

A.  It  shows  the  same  people.  It  shows  Mrs.  Tompkins 
and  my  husband. 

Mr.  Shapiro:  I  offer  Plaintiff’s  Exhibit  No.  2. 

Mr.  Wattawa:  I  object. 

The  Court:  I  will  reserve. 

(Photograph  was  marked  Plaintiff’s  Exhibit  No.  2  for 
identification.) 

By  Mr.  Shapiro: 

Q.  Since  the  happening  of  this  event  on  November  8  and 
the  prior  association  that  you  spoke  of,  have  you  lived  or 
cohabited  with  Mr.  Osgood? 

A.  No;  certainly  not. 

Q.  You  were  awarded  by  the  Court  originally  $700  per 
month,  is  that  correct? 

A.  Yes. 

Q.  And  then  subsequently  it  was  reduced  to  $600  per 
month,  is  that  correct? 

A.  Yes,  that  is  right. 

Q.  Would  you  tell  the  Court,  a  breakdown  of  vour 

32  expenses,  what  your  rent  amounts  to? 

A.  Well,  my  rent  amounts  to  $165  a  month. 

Q.  What  does  your  food  amount  to  for  yourself,  and 

son — and  do  vou  have  a  maid? 

* 

A.  Yes;  I  have  a  maid  there  all  the  time  to  help  with 
this  child. 

Q.  What  does  that  amount  to? 

A.  $175. 
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Q.  What  amount  do  you  figure  for  the  clothing  of  your¬ 
self  and  your  child? 

A.  Well,  I  figure  $100  for  clothing  and  repair  of  clothing. 

The  Court:  $100  a  month? 

The  Witness:  Yes,  Your  Honor. 

By  Mr.  Shapiro: 

Q.  Your  gas  and  telephone;  do  you  know  just  about 
what  you  estimate  that  to  be? 

A.  The  gas  runs  a  little  over  $2  and  the  telephone  is 
about  $10 ;  no  more  than  $10. 

Q.  And  your  dry  cleaning  and  laundry? 

A.  Well,  $25.  That  includes  household  rugs  and  draperies 
and  things  like  that. 

Q.  In  other  words - 

A.  $25  a  month. 

Q.  Do  you  go  to  a  doctor? 

33  A.  Yes,  I  do.  I  am  under  a  doctor’s  care. 

Q.  Are  you  under  the  care  of  a  physician? 

A.  Yes,  I  am. 

Q.  What  is  his  name? 

A.  Dr.  William  Howell. 

Q.  Will  you  tell  the  Court  your  condition  and  what  you 
see  him  for? 

A.  Yes;  I  have  a  very  serious  liver  condition.  I  have 
to  have  shots  once  a  week.  They  are  $5  apiece.  I  have  to 
have  a  checkup  every  month,  a  test. 

Q.  WTiat  is  your  total  doctor  bill,  what  does  that  amount 
to  with  these  shots  and  test? 

A.  Well,  the  shots  are  $20  and  the  doctor’s  visit  is  $10 
and  I  have  to  have  these  regular  checkups  which  cost  $35 
and  I  have  those  every  three  months  and  my  little  hoy  needs 
checkups  from  time  to  time. 

Q.  WTiat  would  you  judge  that,  just  approximately,  to 
amount  to  monthly? 

A.  $50. 

Q.  And  the  dentist,  do  you  have  to  go  to  the  dentist? 

1  A.  Yes,  I  do.  I  have  to  have  some  dental  work  done 
right  now.  My  boy  is  also  going  to  need  braces  but  that 
isn’t  right  at  the  present  time. 
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Q.  What  do  you  estimate  that  to  amount  tot 

A.  $10  a  month. 

34  Q.  And  your  insurance,  do  you  have  any  insurance 
at  all? 

A.  Yes,  I  do.  I  have  hospitalization  and  I  plan  to  take 
out  some  life  insurance  policies,  one  for  my  child  and  one 
for  myself.  I  haven’t  done  that  yet  but  I  figure  insurance 
about  $25  a  month. 

Q.  Does  that  $25  include  your  furniture  and  fire  insur¬ 
ance  for  your  house,  too? 

A.  Yes. 

Q.  Do  you  pay  taxes? 

A.  Yes,  I  do  pay  taxes.  My  taxes  are  $20  a  month  right 
now. 

Q.  Do  you  have  any  repairs  or  anything  with  respect  to 
work  done  around  your  place? 

A.  Yes,  I  do;  repairs  in  regard  to  my  furniture  and  re¬ 
pair  of  furniture  and  repairs  of  things  around  the  house 
amount  to  $40  a  month. 

Q.  Medicines  and  drugs,  do  you  have  any  special  medi¬ 
cines  and  drugs? 

A.  Yes,  my  pills  alone  amount  to  $17.20  a  month  and 
then  the  child’s  vitamins  amount  to  $5  a  month.  Altogether, 
I  would  say  about  $25  or — yes,  $25  for  medicines. 

Q.  Do  you  have  an  automobile? 

A.  Yes,  I  have  an  automibile. 

Q.  What  vintage  is  that? 

35  A.  1950. 

Q.  What  does  it  cost  you  for  the  upkeep  of  your 

car? 

A.  Well,  I  have  had  to  have  quite  a  lot  of  repairs  done 
on  it  lately  but  I  figure  $30  a  month  for  the  car. 

Q.  And  transportation,  do  you  use  your  car  always  or 
do  you  have  any  need  for  transportation  ? 

A.  Yes.  My  little  boy,  I  spend  $8  a  month  taking  him 
to  school  in  the  morning  by  bus. 

Q.  Do  you  send  him? 

A.  I  send  him  to  a  nursery  school,  yes.  That  is  $60  a 
month. 

Q.  And  church  and  charities,  do  you  have  any  item  for 
that? 
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A.  Yes;  $10. 

Q.  Do  you  have  summer  camp  expense? 

A.  Yes;  I  want  to  send  him  to  a  summer  camp.  It  is 
$16  a  week.  Of  course,  you  see,  he  only  goes  to  nursery 
school  up  to  1  o’clock.  He  doesn’t  stay  there  all  day.  That 
is  just  a  morning  thing  but  that  is  $16  a  week  so  I  figure 
$10  a  month  by  the  year. 

Q.  And  you  have  domestic  help? 

A.  Yes,  I  do;  domestic  help,  by  the  doctor’s  order. 

Q.  How  much  does  that  cost  you? 

A.  $160  a  month. 

Q.  Do  you  have  any  figure  for  entertainment? 

36  A.  $30. 

i  Q.  And  also  do  you  go  to  a  beauty  shop  for  cos¬ 
metics  or - 

A.  Hairdresser,  yes,  and  the  child’s  haircut;  $15  a  month. 

Q.  Do  you  have  a  miscellaneous  figure  that  you  might 
call  a  catch-all  figure? 

A.  Yes ;  like  toys,  books  and  things  and  personal  recrea¬ 
tion  ;  cultural  interests,  $30  a  month. 

Q.  In  these  expenses,  you  haven’t  included  anything 
for  a  vacation  for  you  and  your  son  in  the  summer,  have 
you? 

A.  No;  I  thought  we  should  have  two  weeks  vacation  at 
the  beach  and  that  would  be  $300  for  the  vacation. 

Q.  In  the  event  the  Court  should  see  fit  to  award  you 
this  limited  divorce  and  a  sum  of  money  for  your  support, 
you  will  have  to  pay  taxes  on  your  income  received  from 
your  husband  which  he  can  deduct.  You  have  not  included 
that  in  your  items,  have  you? 

A.  No,  I  have  not. 

Q.  With  respect  to  the  maid  that  you  have  and  the 
things  that  you  have  testified  to  that  you  have  had  to  use, 
was  that  also  done  by  you  when  you  were  living  with  your 
husband,  such  as  having  a  maid? 

A.  Oh,  yes.  We  had  a  maid.  Well,  we  didn’t  have  a 
maid  the  first  year  we  were  married  but  after  that,  we 
had. 

Q.  You  have  always  had  a  maid? 

A.  Yes. 


37 
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Q.  Now,  you  testified  that  your  physical  situation  is  such 
that  it  is  now  necessary - 

A.  It  is  a  necessity,  yes.  Now,  I  have  to  have  a  maid.  I 
can’t  lift  the  child. 

Q.  You  have  an  income  of  $1,400,  as  I  recall,  of  your 
own? 

A.  Yes.  I  think  it  is  $1,600. 

Q.  $1,600;  and  that  is  from  a  dividend? 

A.  Yes.  It  is  from  some  stocks,  some  dividends. 

Q.  You  are  receiving  that  now  and  you  pay  a  tax  on 
that? 

A.  Yes. 

Q.  And  that  tax  that  you  pay  is  approximately  what? 

A.  $20  a  month. 

Q.  And  that  averages  $240  for  the  year? 

A.  Yes. 

Q.  But  you  said  $20  a  month? 

A.  Yes. 

The  Court:  We  will  take  our  customary  morning  recess 
of  10  minutes. 

(A  short  recess  was  had.) 

Mr.  Shapibo:  May  it  please  the  Court,  if  I  may  proceed 
with  a  question  of  service,  we  checked  it  and  I  think 

38  I  have  found  I  would  like  to  present - 

The  Court:  Why  don’t  you  exhaust  examination  of 
your  witness,  at  least  until  cross  examination  and  I  will 
hear  you  further. 

Mr.  Shapiro  :  Very  good. 

By  Mr.  Shapiro  : 

Q.  Mrs.  Osgood,  with  respect  to  these  fixed  items  that 
you  have  enumerated  which  amount  to  around  $875  a  month, 
is  that  correct? 

A.  Yes,  that  is  right. 

Q.  Can  you  tell  the  Court  if  you  have  had  an  easy  time 
or  a  difficult  time  getting  along? 

A.  Well,  no;  I  have  quite  a  hard  time. 

Q.  Will  you  tell  the  Court  some  of  the  things  that  you 
should  do  that  you  haven’t  been  able  to  do? 


A.  For  instance,  my  doctor  has  been  wanting  me  to  go 
to  Mayo’s  because  it  seems  that  they  can’t  determine  my 
exact  condition  and  I  haven’t  been  able  to  go  there  and  I 
really  need  to  go. 

Q.  I  want  to  go  back  to  June  of  1952.  You  started  to  tell 
us  about  some  acts  of  cruelty.  Will  you  recall  in  June  of 
1952  that  you  bad  some  difficulties  which  occurred  at  your 
apartment? 

A.  Oh,  yes.  I  bad  difficulties  practically  every  day. 

Q.  Yes,  but  in  June,  if  you  recall,  June,  1952. 

39  A.  In  June,  yes.  He  would  try  to  break  the  door 
down  and  he  grabbed  me  one  morning.  I  was  afraid 

to  even  go  out  of  my  bedroom  until  there  was  someone 
there  and  there  was  someone  there  when  he  walked  out 
and  he  grabbed  me  by  my  hair  and  pulled,  shook  me;  did 
it  two  or  three  times  and  I  couldn’t  do  anything  to  defend 
myself  because  I  was  afraid  he  would  kill  me.  He  threat¬ 
ened  to  kill  me  many  times  when  he  was  drinking. 

Q.  Are  there  any  other  instances  that  you  can  tell  us 
about? 

A.  Yes.  One  day  in  the  kitchen,  he  hit  me  on  the  face, 
like  this  (indicating)  and  he  said,  ‘ ‘The  next  time  I  will 
break  your  god  damn  jaw”.  He  also  threatened  my  child’s 
life. 

Q.  Did  you  live  with  him  after  that? 

!  A.  No;  I  didn’t  live  with  him  after  that  but  he  was  stay¬ 
ing  there  in  the  apartment.  The  last  night  I  was  ever 
there,  he  hit  me  right  on  the  top  of  the  head  at  the  bridge 
table.  He  hit  me  with  all  his  force. 

Q.  At  the  bridge  table? 

A.  I  was  afraid  I  was  going  to  have  a  brain  injury,  and 
I  left  a  note  saying,  *‘If  I  am  unconscious,  call  this  doctor”, 
when  I  went  to  bed. 

Q.  Have  you  lived  with  him  since  then? 

A.  No,  I  have  not. 

40  Q.  Or  cohabited  with  him  since  then? 

A.  No,  I  have  not. 


Mr.  Shapiro  :  That  is  all. 
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Cross  Examination 
By  Mr.  Wattawa: 

Q.  Mrs.  Osgood,  among  the  items  of  expenses  you  listed 
as  rent  $165,  is  that  right? 

A.  Yes,  that  is  right. 

Q.  Will  you  tell  us,  please,  what  kind  of  an  apartment  you 
have,  the  number  of  rooms? 

A.  I  have  five  rooms. 

Q.  How  many  bedrooms  do  you  have? 

A.  There  are  three  bedrooms ;  one  for  myself,  one  for  my 
child  and  one  for  the  maid  who  lives  there.  It  is  a  maid’s 
room. 

Q.  You  have  a  living  room  ? 

A.  And  a  living  room. 

Q.  A  kitchen? 

A.  Yes. 

Q.  And  bath? 

A.  Yes. 

Q.  And  you  pay  the  maid  $175? 

A.  I  pay  the  maid,  I  think  I  said,  $160;  didn’t  I? 

Q.  What  does  the  maid  do? 

A.  Well,  she  takes  care  of  the  child.  She  takes  care 
41  of  him  in  the  evenings  when  I  go  out.  She  takes  care 
of  him  partly  during  the  day  and  she  cleans  up.  She 
is  just  a  general  maid. 

•  •••••• 

Q.  Where  did  you  live  the  first  six  months  of  1949? 

A.  I  lived  at  the  Shoreham  Hotel  with  my  mother  where 
I  had  lived  for  20  years. 

•  •••••• 

49  Q.  You  have  testified,  Mrs.  Osgood,  that  you  have 
a  car.  What  kind  of  car  is  it? 

A.  It  is  a  Nash. 

Q.  1950? 

A.  Yes. 

Q.  What  kind  of  license  plate  do  you  have  on  that  car? 

A.  Well,  I  have  a  Virginia  license  plate  on  it. 


Q.  Have  you  had  a  Virginia  license  plate  on  that  car  for 
any  other  years! 

A.  The  Virginia  plates  have  been  on  it  since  it  was 
bought.  Mr.  Osgood  got  the  license  for  me. 

Q.  You  have  at  present  a  Virginia  license  plate  on  it,  is 
that  true! 

A.  Yes. 

Q.  Then,  did  you  have  a  license  plate  for  1953 ;  in  1952, 
1951, 1950,  did  you  have  Virginia  license  plates  for  all  those 
years  ? 

50  A.  Yes,  that  is  right. 

The  Court:  In  whose  name  is  the  car  titled  in? 

The  Witness:  It  was  titled  in  my  name.  At  the  time  he 
got  the  title  for  me,  he  thought  we  were  going  to  move  down 
there  or  there  was  a  question  about  it,  but  we  never  did. 

By  Mr.  Wattawa: 

Q.  When  you  applied  for  license  plates,  did  you  state  what 
place  you  were  a  resident! 

A.  I  didn’t  state  anything.  I  mean  I  just - he  got  it 

for  me.  When  he  got  it,  I  just  filled  out  the  renewal  card. 

Q.  I  show  you  a  certified  document  and  ask  you,  please, 
whether  you  can  identity  these  applications. 

A.  I  suppose  they  are  my  registration  cards. 

Q.  Are  those  your  applications  for  Virginia  license  plates 
for  the  years  1950  to  1953,  inclusive? 

A.  This  is  the  first  one  I  ever  had. 

Mr.  Shapiro  :  To  save  time,  we  will  concede  she  has  Vir¬ 
ginia  license  plates. 

Mr.  Wattawa:  Will  you  concede  those  applications? 

Mr.  Shapiro:  Yes. 

By  Mr.  Wattawa: 

Q.  Mrs.  Osgood,  does  your  signature  appear  on  some  of 
those  applications? 

A.  There  is  no  signature  at  all  on  this  one  (indi- 

51  eating).  This  is  not  my  signature.  My  signature 
appears  on  one  of  them. 
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Q.  Your  signature  appears  on  the  one  for  1952? 

A.  Yes. 

•  •••••• 

By  Mr.  Wattawa  : 

Q.  Mrs.  Osgood,  did  you  ever  pay  any  taxes  in  Virginia? 
A.  No,  I  did  not. 

Q.  Did  you  ever  vote  in  Virginia? 

A.  No. 

Q.  Did  you  ever  apply  for  permission  to  vote? 

A.  No. 

Q.  I  show  you  what  purports  to  be  a  tax  receipt  for  the 
year  1951.  Can  you  identify  that  as  the  receipt  you  re¬ 
ceived? 

A.  I  never  saw  this  before. 

Q.  Did  you  ever  pay  a  poll  tax  in  Virginia? 

A.  No,  I  did  not. 

•  •••••• 

52  Mr.  Wattawa:  I  will  withhold  offering  that  but  I 
would  like  to  offer  Defendant’s  Exhibit  No.  1  for 

identification. 

The  Court:  That  is  the  application  for  a  Virginia  tag? 
Mr.  Wattawa:  Yes. 

The  Court  :  Is  there  any  objection  ? 

Mr.  Shapiro:  No  objection. 

The  Court:  Very  well.  Let  it  be  received. 

(Defendant’s  Exhibit  No.  1  previously  marked  for  identi¬ 
fication  was  received  in  evidence.) 

By  Mr.  Wattawa: 

Q.  Do  you,  at  present,  have  any  articles  belonging  to  Mr. 
Osgood? 

53  A.  If  you  want  to  call  the  furniture  that  was  in  our 
apartment  where  we  lived,  I  don’t  have  any  of  his 

personal  things. 

Q.  Do  you  have  any  articles  of  furniture  belonging  to  him 
or  other  articles? 
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Mr.  Shapiro:  I  don’t  think  there  is  anything  in  the  an¬ 
swer  to  substantiate  that  and  I  am  going  to  object  There 
isn’t  anything  in  the  answer  or  any  claim  made. 

The  Court:  So  the  record  may  be  compete,  you  may 
answer. 

Is  it  personal  things,  such  as  clothing? 

Mr.  Wattawa:  Mostly  household  articles,  Your  Honor; 
furniture ;  primarily  furniture. 

The  Court:  You  may  ask. 

By  Mr.  Wattawa: 

Q.  Mrs.  Osgood,  I  show  you  what  purports  to  be  a  list  of 
articles  belonging  to  Mr.  Osgood  that  you  have  at  present 
in  your  apartment.  Is  that  correct? 

A.  Yes.  I  made  out  this  list. 

Q.  Those  articles  are  in  your  apartment? 

A.  Yes. 

Mr.  Wattawa:  May  I  have  this  marked  Defendant’s  Ex¬ 
hibit  No.  3  for  identification? 


56  Q.  The  divorce  was  filed  on  June  16,  1952.  Were 
you  and  Mr.  Osgood  living  together  at  that  time  in  an 
apartment  at  1028  Connecticut  Avenue? 

A.  Yes;  we  were  both  living  in  that  apartment. 

Q.  How  long  after  that  did  you  and  he  continue  living  in 
that  apartment? 

A.  July  3  was  the  final  date  that  I  left  him  there. 

Q.  But  he  stayed  there  a  little  while  afterward,  did 
he  not? 

A.  He  stayed  there  until  he  agreed  to  go  to  the  hos¬ 
pital. 

Q.  During  the  period  of  June  16  to  July  3,  1952,  did  you 
and  he  live  together  as  husband  and  wife? 

A.  We  did  not. 

Q.  Did  you  sleep  together  on  occasions? 

A.  No,  we  did  not. 

Q.  Where  did  he  sleep? 

A.  Well,  he  slept  there  in  the  bed  and  I  would  try 
to  sleep  in  the  dining  room  but,  as  I  say,  he  didn’t 
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sleep.  He  was  drunk  all  night  long  and  the  maid  would  come 
to  work  and  he  would  still  be  up  drunk. 

Q.  Where  did  you  sleep  ? 

A.  I  would  sleep  in  different  places.  I  didn’t  sleep, 
actually. 

Q.  Were  there  any  other  persons  occupying  that  apart¬ 
ment  at  that  time? 

A.  There  was  a  nurse  there  for  a  little  while. 

Q.  Did  she  stay  there  during  the  night? 

A.  She  stayed  there  during  the  night. 

Q.  What  is  her  name? 

A.  Boediger. 

Mr.  Wattawa  :  That  is  all. 

Redirect  Examination 
By  Mr.  Shapiro  : 

Q.  Mrs.  Osgood,  where  do  you  send  your  taxes  to? 

A.  To  Baltimore. 

Q.  And  that  is  as  a  resident  of  the  District  of  Co¬ 
lumbia? 

A.  That  is  where  I  have  always  sent  them. 

Q.  Where  do  you  have  your  bank  account? 

A.  Here  in  Washington. 

Q.  What  bank? 

58  A.  Lincoln  National  Bank. 

Q.  You  say  you  have  lived  here  for  25  years? 

A.  Yes. 

Q.  What  school  did  you  ever  go  to? 

A.  I  went  to  the  Mary  French  School.  I  went  to  Holton 
Arms.  I  graduated  from  Holton  Arms.  After  that,  I  went 
to  Washington  College  of  Music  and  got  a  diploma  there 
and  I  taught  music  two  years  there  after  that.  I  have  al¬ 
ways  been  right  here  in  Washington. 

Q.  When  I  asked  you  the  question,  do  you  consider  the 
District  of  Columbia  your  legal  residence  or  domicile,  you 
answered  “Yes”.  Do  you  mean  by  that  that  this  is  your 
home? 

A.  Yes. 

Q.  And  have  you  ever  changed  that? 


A.  No;  I  never  changed  it. 

Q.  Have  you  ever  sent  any  income  taxes  or  anything 
down  to  Virginia? 

A.  No. 

Q.  Or  to  Richmond? 

A.  No ;  I  never  have. 

i  Q.  And  this  little  income  that  you  have  had,  you  have 
always  had  for  several  years? 

A.  Yes. 

Q.  And  before  you  married? 

A.  Yes. 

59  Q.  When  you  were  married,  can  you  tell  the 
Court  what  kind  of  wedding  you  had? 

i  A.  We  had  a  wedding — Judge  Myers  came  up  to  the 
apartment  where  I  lived  with  my  mother  at  the  Shoreham 
Hotel.  We  had  about  40  people  there.  Mr.  Osgood’s 
mother  and  father  came  up  from  Charleston,  South  Caro¬ 
lina,  and  stayed  at  the  Shoreham  for  the  wedding  and  his 
sister  came  from  Philadelphia. 

Q.  The  wedding,  then,  was  a  pretty  large  affair,  is  that 
right? 

i  A.  Well,  it  wasn’t  a  large  affair  hut  there  were  quite  a 
few  people  there  and  it  was  planned. 

Q.  You  lived  at  the  Shoreham  before  you  married  Mr. 
Osgood,  is  that  right? 

A.  Yes.  I  lived  there  from  the  time  the  hotel  was 
built. 

Q.  With  respect  to  the  maid  that  you  spoke  about,  Mr. 
Wattawa  asked  you  about  the  maid;  can  you  tell  us  the 
necessity  for  having  the  maid  there  at  all  times  as  you  in¬ 
dicated  to  him?  Is  there  a  specific  necessity  besides  the 
cleaning  and  with  respect  to  your  child,  lifting  and  so  forth. 
Can  you  tell  the  Court  about  that? 

A.  Tell  what? 

Q.  Tell  the  Court  if  there  is  a  specific  need — when  you 
said  a  specific  need,  Mr.  Wattawa  was  asking  you  about  the 
maid,  what  you  were  paying  her  and  why  you  needed 

60  her  beside  the  fact  she  cooks  and  cleans.  Will  you 
tell  the  Court  about  the  child  and  why  it  is  necessary 

for  the  maid  to  be  there? 
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A.  To  take  care  of  the  child. 

Q.  Can  yon  lift  up  the  child? 

A.  No;  I  cannot  lift  the  child  into  the  bathtub. 

Q.  What  else?  What  about  bathing  the  child? 

A.  That  is  what  I  say.  The  bathtub,  lifting  him  in  and 
out  of  the  bathtub. 

Q.  In  other  words,  the  maid  is  indispensable  in  taking 
care  of  the  child,  is  that  right? 

A.  Yes,  that  is  right 

Q.  And  she  is  there  most  of  the  time  with  you ;  you  are 
there  mostly  alone  ? 

A.  Yes;  it  is  nice  to  have  somebody  there  with  me  be¬ 
cause  I  don’t  feel  very  secure  alone. 


Recross  Examination 

By  Mr.  Wattawa  : 

Q.  Where  were  you  bora? 

A.  In  Memphis,  Tennessee. 

Q.  How  long  did  you  live  in  Tennessee? 

A.  Until  I  was  about  10  years  old,  I  think,  or  maybe  less 
than  that. 

Mr.  Wattawa:  That  is  all. 

Mr.  Shapiro  :  That  is  all. 

•  •••••• 

62  Mr.  Wattawa:  May  it  please  the  Court,  I  move  at 
this  time  that  all  of  the  testimony  of  this  witness  re¬ 
lating  to  adultery  be  stricken  for  the  reason  that  the  Code 
requires  the  person  with  whom  adultery  has  allegedly  been 
committed  be  brought  in  and  made  a  party. 

The  Court:  And  that  has  been  done. 

Mr.  Wattawa:  She  has  not  been  brought  in. 

The  Court:  The  woman  has  been  named  as  a  party  with 
leave  by  the  Court  granted,  on  special  motion. 

Mr.  Wattawa  :  Your  Honor  quashed  the  service — 

The  Court:  You  don’t  understand  the  ruling  that  the 
Court  has  made. 


i  The  ruling  is  simply  this :  With  proper  permission  and, 
as  I  recall,  it  was  granted  by  Judge  Pine,  the  plaintiff  was 
given  leave  to  amend  the  complaint  to  allege  a  charge  of 
adultery  and  to  name  a  known  correspondent.  That  was 
done.  The  only  problem  is  that  when  the  summons  went 
out  as  against  the  subpoena,  there  had  been  a  subpoena — 
we  have  the  hundred-mile  rule — but  this  is  a  summons. 
This  is  the  original  writ  going  out.  The  only  problem  is  that 
the  writ  died  because,  under  a  local  rule,  it  survived  for 
20  days  but  that  summons,  though  without  legal  efficacy, 
is  nevertheless  notice.  They  might  just  as  well  have  mailed 
her  a  letter.  She  had  notice  that  she  was  accused  here  in 
a  suit  charging  her  with  adultery  and  I  could  not  command 
her  appearance  for  two  reasons;  one,  because  the  writ 
never  reached  her  and  the  paper  that  was  served  had  no 
legal  effect  and,  two,  because  of  our  practice  that  the  cores¬ 
pondent  does  not  have  to  answer  but  it  is  notice  and,  in 
addition  to  that,  if  there  is  evidence  of  adultery,  that  is  also 
evidence  of  cruelty. 

64  Mr.  Wattawa:  I  have,  of  course,  referred  to  the 
provision  of  the  Code. 

The  Court:  I  recognize  that. 

Mr.  Wattawa  :  That  requires  such  a  person  to  be  brought 
in. 

The  Court  :  I  will  repeat.  The  rule  was  complied  with  be¬ 
cause,  specifically,  the  corespondent  was  named.  The  co¬ 
respondent  was  brought  into  the  suit. 

Mr.  Wattawa:  I  must  except  to  your  Honor’s  ruling  that 
she  was  brought  in. 

The  Court  :  That  is  right.  The  only  problem  is  we  didn’t 
get  jurisdiction  of  her  because  the  writ  that  went  out  hap¬ 
pened  to  be  overdue  but  there  is  notice. 

i  Mr.  Wattawa  :  There  has  been  testimony  and  this  woman 
was  named  and  yet  she  hasn’t  been  brought  in. 

The  Court:  She  is  here  of  record  but  process  did  not 
reach  her  because  the  writ  was  some  13  days  overdue. 

i  Mr.  Wattawa:  Yes;  and  she  was  served,  in  effect,  with 
a  blank  sheet  of  paper. 

The  Court:  Most  people  accused  of  adultery  rush  to  de¬ 
fend  it  but  she  has  not. 
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Mr.  Shapiro  :  May  we  be  heard  on  that  point,  Your  Honor? 

The  Court:  I  will  hear  you  but  I  am  rather  firm  on  that. 
If  I  am  error,  I  would  like  to  correct  myself  but  I 
65  would  like  you  to  start  first  with  the  premise  that  the 
summons  was  issued  out  of  this  court. 

Mr.  Shapiro:  For  reasons  that  will  be  brought  out - 

The  Court:  The  summons  went  out  of  this  court  Decem¬ 
ber  18, 1953  and,  under  Rule  7  (a),  its  life  was  20  days. 

Mr.  Shapiro:  There  is  a  difference  and  I  think  we  can 
show  Your  Honor. 

The  Court  :  Now,  if  the  woman  had  responded,  of  course, 
that  would  be  a  little  different  but  she  didn’t  but  from  the 
manner  in  which  this  suit  is  proceeding  it  is  not  a  suit  based 
solely  upon  adultery  and  apparently  adultery  is  an  addi¬ 
tional  charge  brought. 

Mr.  Ackerly:  I  would  like  to  make  two  points,  Your 
Honor.  First  of  all,  I  think  that  Rule  7  of  our  local  rules 
does  not  limit  the  life  of  the  summons  to  20  days.  If  the 
local  rules  are  in  conflict  the  Federal  Rules  of  Civil  Pro¬ 
cedure  will  govern  because  they  have  been  enacted  into 
positive  law  and  the  Federal  Rules  of  Civil  Procedure  pro¬ 
vide  that  there  is  no  limit  on  the  life  of  a  summons. 

I  would  like  to  quote  from  Volume  1  of  Barron  and 
Holtzoff  where  it  says: 

“It  should  be  noted  that  there  is  no  time  limit  to  the 
validity  of  the  summons  and  the  summons  remains 
valid  until  served  subject  to  the  power  of  the  court 

yy 

•  •  • 

•  •••••• 

69  Mr.  Wattawa  :  I  don ’t  have  too  much  to  say  in  addi¬ 
tion,  Your  Honor.  There  is,  however,  a  statement  in 
42  American  Jurisprudence  at  page  16,  Paragraph  16  under 
“Process”  as  follows: 

Service  may  not  be  effected  before  the  commencement 
of  a  suit  or  after  the  return  date.  A  writ  of  process 
which  has  not  been  served  and  under  which  nothing  has 
been  done  expires  on  the  return  date  and  thereafter 
confers  no  authority  unless  by  virtue  of  statute  or 


some  act  of  the  Court  itself  the  right  of  the  officer  to 
serve  the  same  is  extended/  * 

There  is  the  case  of  Schadel  v.  Boyer.  It  is  a  District 
Court  case  in  Pennsylvania  and  the  Court  held  there  that 
where  the  service  of  process  was  insufficient  to  bring  within 
the  jurisdiction  of  the  District  Court  the  inhabitant  of  an¬ 
other  district  who  was  an  indispensable  party — 

The  Court:  Now,  you  have  added  something  to  the  scene. 
What  is  the  difference  between  service  of  process  on 

70  the  defendant  and  service  of  process  on  the  core¬ 
spondent  in  an  action  of  divorce  in  the  District  of 

Columbia?  Is  the  corespondent  an  indispensable  party 
to  proceed  with  the  proof? 

Mr.  Wattawa:  Absolutely. 

The  Court:  I  differ  with  you  on  that  very  much. 

1  Mr.  Wattawa:  I  think  the  Code  makes  the  corespondent 
an  indispensable  party. 

The  Court:  The  Code  requires  that  the  corespondent  be 
named  or  proceed  under  an  allegation  that  she  is  an  un¬ 
known  person.  That  part  is  true  and  that  part  has  been 
done  but  the  big  question  is  we  couldn’t  have  gone  forward 
with  this  case  if  the  case  had  not  been  at  issue  and  the 
issue  of  adultery  has  been  placed  in  issue  by  the  supple¬ 
mental  complaint  filed  by  the  wife  and  the  defendant,  the 
husband,  has  denied  it.  The  most  we  have  is  notice  to  the  co¬ 
respondent  and  she  has  not  responded  but  our  case  law  is 
that  the  corespondent  does  not  have  to  respond  to  the  issues 
so  the  case  can  go  forward. 

Mr.  Wattawa:  Your  Honor  says  that  there  was  notice 
to  the  corespondent — I  regret  that  I  must  except  to  that 
ruling.  I  don’t  think  there  was  notice.  It  was  an  invalid 
summons  which  is  no  notice. 

The  Court:  When  I  say  “notice”,  I  mean  there  was 
content  in  a  paper  document  showing  to  her  there  had  been 
filed  in  the  District  Court  for  the  District  of  Colum- 

71  bia  a  suit  which  named  her  as  a  corespondent. 

Mr.  Wattawa:  She  doesn’t  have  to  respond  but 
she  does  have  to  be  brought  in. 

The  Court:  That  the  Court  says  was  done. 
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Mr.  Shapebo  :  If  we  proceeded  by  publication,  Your  Honor, 
she  would  only  have  gotten  it  by  letter. 

Mr.  Wattawa:  They  did  not  proceed  by  publication. 

Mr.  Shapebo  :  This  is  publication - 

Mr.  Wattawa:  They  had  a  choice  of  proceeding  by  publi¬ 
cation  or  making  personal  service.  They  attempted  to  make 
personal  service  but  they  never  obtained  service  because 
the  summons  had  expired. 

The  Court:  This  is  the  ruling  of  the  Court  upon  the 
matter. 

The  District  of  Columbia  is  a  part  of  the  Federal  Judici¬ 
ary  and  bound,  of  course,  by  the  Federal  Rules  of  Civil 
Procedure  which  do  take  precedence  over  the  local  civil 
rules  of  the  District  Court  of  the  United  States  for  the  Dis¬ 
trict  of  Columbia.  In  addition  to  being  the  Federal  Judi¬ 
ciary,  the  District  of  Columbia  is  also  a  common  law  juris¬ 
diction. 

Anciently,  at  common  law,  process  began  by  the  issuance 
of  writs,  especially  on  the  law  side  of  the  courts  and  one 
applied  for  a  special  writ  which  brought  the  action  into 
being.  That  same  theory  was  continued  in  the  Colonial 
courts  of  Maryland  and  was  a  part  of  our  common 
72  law  in  the  early  days  of  1800. 

When  this  particular  Court  came  to  the  Bar  in  1928, 
it  was  the  common  practice  to  apply  for  summonses  and,  as 
they  expired,  to  renew  each  one  by  an  alias. 

We  are  confronted  with  an  unusual  situation  of  which 
probably  the  Federal  Judiciary  doesn’t  have  as  much  to 
deal  as  we.  The  paramount  rule  would  be,  apparently.  Rule 
No.  4  of  the  Federal  Rules  of  Civil  Procedure  which  reads : 

“Process,  (a)  Summons,  issuance. 

“Upon  the  filing  of  the  complaint  the  clerk  shall 
forthwith  issue  a  summons  and  deliver  it  for  service 
to  the  marshal  or  to  a  person  especially  appointed  to 
serve  it.  Upon  request  of  the  plaintiff,  separate  or 
additional  summonses  shall  issue  against  any  de¬ 
fendants.” 

►  There  has  been  no  show  in  argument  as  to  why,  if  it  is 

contended  that  a  summons  issued  by  a  Federal  clerk  in 


►* 
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pursuance  of  the  filing  of  a  complaint,  has  eternal  life,  the 
Congress  should  add  the  one  sentence  “Upon  the  request 
of  the  plaintiff,  separate  or  additional  summonses  shall 
issue  against  any  defendants”. 

The  Court  has  been  referred  to  several  cases  hut  none 
appear  to  be  in  point.  It  is  not  shown  in  Gaines  v.  Gaines 
whether  that  was  a  corespondent. 

i  The  general  rule,  as  alluded  to  in  42  American  Juris¬ 
prudence,  undoubtedly  has  in  mind  the  efforts  of  a 
73  Court  to  reach  through  process  persons  compelled 
to  come  and  answer  to  suits. 

In  addition  to  that,  there  is  a  local  rule,  Buie  7  (a)  which 
reads: 


“Return  of  summons;  publication  and  proof,  (a) 
Return. 

“If  a  summons  be  not  served,  it  shall  be  returned 
to  the  clerk’s  office  on  the  20th  day  after  the  issuing 
thereof.” 

Now,  that  is  a  positive  command.  It  would  appear  to 
this  Court  that  if  the  summons  issues  on  a  date  certain  by 
command,  and  the  command  is  in  the  verb  “shall”,  it  re¬ 
quires  that  the  summons  goes  back  to  the  Clerk’s  office. 
Undoubtedly  this  whole  section  has  in  mind  the  usual  proc¬ 
ess  of  proceeding  by  publication  where  divorce  is,  of  course, 
one  of  those  instances  since  the  marriage  res  is  the  matter 
which  will  afford  proof  by  publication,  especially  against 
a  defendant  and  so  there  is  provision  for  notices  relating  to 
the  proceedings  to  be  published  and  then  there  is  proof  re¬ 
quired  of  the  publication.  However,  the  local  rules  have 
seen  fit  to  command  that  a  summons,  not  served,  be  returned 
to  the  Clerk’s  office  on  the  20th  day.  That  is  in  conflict 
with  the  Federal  rules,  in  one  measure,  and  not  in  another 
because  the  Federal  Rule  No.  4  says  “upon  request  of  the 
plaintiff,  separate  or  additional  summonses  shall  issue 
against  any  defendants”,  and  one  cannot  conceive  Con¬ 
gress  doing  an  idle  thing.  It  must  have  some  force 
74  and  effect. 

The  Court  will  hold  that  the  local  Rule  7  is  not 
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in  conflict  with  Federal  Buie  4  and  then  we  are  back  to 
fundamentals. 

The  fundamentals  are  these:  The  plaintiff  was  already 
in  court,  having  filed  an  action  in  June  of  1952  in  a  divorce 
complaint  asking  for  maintenance,  a  limited  divorce  and 
custody  of  the  child  and  alleging,  primarily,  acts  of  cruelty. 
With  special  permission  granted  by  this  Court,  she  was 
permitted  to  amend  her  complaint  and  aver  a  charge  of 
adultery  and  name  a  known  corespondent.  That  was  done 
and  on  October  26,  1953,  a  supplemental  complaint  was 
filed  incorporating,  by  reference,  all  of  the  averments  of  the 
complaint  theretofore  filed  and  alleging  adultery  with 
one  Gladys  Tompkins,  among  other  dates  November  8, 
1952,  at  the  Windsor  Park  Hotel. 

The  defendant  was  already  before  the  Court  on  personal 
service.  He  has  answered  to  that  complaint  under  date 
of  January  6  and  at  Paragraph  9  he  has  denied  the  allega¬ 
tions  of  adultery  so  issue  has  been  joined.  For  the  purpose 
of  proceeding,  it  is  unnecessary  that  the  corespondent 
named,  even  if  served,  answer  over.  The  problem  is:  Was 
good  service  had  upon  her  ?  •  Two  things  are  evident ;  one, 
that  the  original  summons  under  Rule  7,  the  local 
75  rule,  had  expired  and,  two,  there  is  no  show  of  this 
person  who  has  served  it  being  authorized  by  an  or¬ 
der  of  this  Court. 

The  effect  of  it  is,  as  the  Court  holds,  a  mere  notice.  It 
isn’t  a  jurisdictional  process  but  it  is  notice  to  this  co¬ 
respondent  of  the  charge  filed  against  her  alleging  she 
committed  adultery  and  attacking  her  good  character. 
First,  she  doesn’t  have  to  answer,  if  properly  served,  and  if 
it  is  a  notice,  she  doesn’t  have  to  answer. 

The  Court  holds,  under  the  circumstances,  she  is  not  an 
indispensable  party  in  the  sense  of  going  forward  with 
the  case  and  the  Court  holds  further  that  a  charge  of 
adultery  is,  itself,  an  act  of  cruelty  under  our  case  law. 
Accordingly,  the  Court  will  deny  the  motion  to  strike  all 
references  in  the  case  to  the  charge  of  adultery. 

Mr.  Wattawa:  I  except  to  Your  Honor’s  ruling. 

May  I  ask  where  the  notice  was  given  to  the  corespondent 
on  January  23,  1954,  did  she  have  20  days  or  40  days? 


The  Court  :  You  have  to  make  the  choice,  sir.  If  you 
take  the  choice,  first  that  there  was  no  service  of  any  validity 
made,  she  would  not  have  to  answer  ever.  A  person  who  is 
accused  of  such  a  thing  will  hurry  into  court,  regardless  of 
process,  and  defend  her  honor. 

Mr.  Wattawa:  Suppose  she  did  want  to  come  in?  She 
would  have  40  days  to  do  that.  Forty  days  have  not  yet 
expired. 

76  The  Court:  Forty  days  to  come  in? 

Mr.  Wattawa:  Either  40  or  20.  I  don’t  know.  If 

the  equivalent  service  of  publication  would  be  40  days - 

The  Court:  This  is  not  service  by  publication.  This  is 
what  is  known  as  against  personal  service,  constructive 
service.  It  is  mere  notice.  She  hasn’t  come  in. 

•  •••••• 

77  Elmyra  Jones,  called  as  a  witness  by  counsel  for 
the  plaintiff  and,  having  been  first  duly  sworn,  was 

examined  and  testified  as  follows: 

Direct  examination. 

By  Mr.  Shapiro  : 

Q.  What  is  your  full  name? 

A.  Elmyra  Jones. 

Q.  Where  do  you  reside,  Mrs.  Jones? 

A.  No.  27  Q  Street,  Northeast. 

Q.  Do  you  know  Mrs.  Katharyn  Osgood? 

A.  Yes,  I  do. 

Q.  Do  you  know  Mr.  Austin  B.  Osgood  who  sits  here 
(indicating)  ? 

A.  Yes,  I  do. 

Q.  Were  you  employed  by  the  Osgoods  when  they  were 
living  at  the  La  Salle  Apartments  in  1951  ? 

A.  Yes;  I  did  day’s  work  for  them. 

Q.  And  you  were  at  that  apartment  in  1951  for  how  long, 
do  you  recall  ? 

A.  Well,  in  1951  September,  until  July  the  past  summer. 
Q.  1953? 

78  A.  That  is  right. 

Q.  Were  you  there  when  Mr.  Osgood  was  living 


there? 


A.  Yes,  I  was. 

Q.  Can  you  tell  the  Court,  please,  just  what  you  observed 
while  you  were  working  there  with  respect  to  Mr.  Osgood’s 
conduct  in  the  house  or  Mrs.  Osgood’s  but  Mr.  Osgood’s 
particularly? 

A.  Well,  I  went  there  in  September  and  I  worked  there 
for  about  a  month  before  I  noticed  anything,  you  know, 
was  wrong.  Of  course,  I  know  he  didn’t  go  out  to  work  or 
anything  and  he  slept  very  late  but  I  didn’t  have  anything 
to  do  with  that,  of  course. 

I  guess  it  was  about  a  month  later  that  I  come  in  one 
morning  and  all  the  lights  were  on  and  everything  and 
they  wasn’t  there  and  I  went  upstairs  to  see  where  every¬ 
body  was  and  there  wasn’t  anybody  there  so  I  didn’t  know 
whether  the  baby  had  gotten  sick  or  what  had  happened  so 
I  called  Mrs.  Osgood’s  mother  and  she  said  there  had  been 
some  trouble. 

Q.  You  can’t  testify  as  to  what  she  said.  You  can  only 
testify  as  to  what  you  saw  or  what  you  heard. 

A.  Neither  one  was  home. 

Q.  All  right.  What  did  you  observe  with  respect  to  Mr. 
Osgood  yourself,  not  what  anyone  told  you? 

A.  I  didn’t  observe  anything  then  until  later  in  the  day, 
Mr.  Osgood  come  in  and  he  was  intoxicated.  Well,  I 
79  didn’t  know  that  that  was  the  reason  that  they  had 
gone.  I  didn’t  know  then  because  I  didn’t  know  that 
he  drank  the  way  he  did  and,  of  course,  after  then  it  was 
very  often  I  would  come  in  and  find  him  intoxicated. 

When  I  would  walk  in  in  the  morning,  sometimes  Mrs. 
Osgood  would  be  up  with  her  clothes  on  and  she  hadn’t 
been  to  bed  and  I  would  ask  her  had  she  been  out  or  what 
had  happened  and  then  she  would  say  later  on  that  she 
hadn’t  been  to  bed  because  Mr.  Osgood  had  been  intoxi¬ 
cated  all  night  and  had  kept  her  up  all  night. 

Q.  With  respect  to  his  conduct  toward  the  child,  can 
you  tell  us  whether  his  conduct  was  that  of  a  father  or  did 
he  treat  the  child  with  respect  and  tenderness? 

A.  When  he  was  drinking,  he  didn’t  act  like  he  liked 
the  baby.  He  didn’t  pay  much  attention  to  it  and  often¬ 
times,  he  would  holler  at  the  baby  and  say  he  would  knock 
his  head  off  if  it  didn’t  stop  crying.  He  didn’t  want  Mrs. 
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Osgood  to  go  in  there  if  the  baby  was  crying  he  wonld  come 
in  drunk  and  get  over  on  top  of  the  baby  and  make  funny 
faces  and,  naturally  the  baby  would  be  frightened  and  call 
for  his  mother  and  he  didn’t  want  her  to  go  in. 

Mr.  Wattawa:  Your  Honor,  that  is  a  conclusion. 

The  Court:  Did  you  see  him  go  into  the  bedroom  and 
see  him  get  into  the  bed  ? 

The  Witness:  He  didn’t  get  into  the  bed.  He 

80  stooped  right  over  the  bed. 

The  Court  :  I  will  overrule  the  objection. 

By  Mr.  Shapiro: 

Q.  About  the  1st  of  January,  1952,  did  you  receive  a  call 
from  Mrs.  Osgood? 

A.  Yes,  I  did. 

Q.  Can  you  tell  us,  as  a  result  of  that  call,  what  you  did? 

A.  Well,  she  called  me  and  it  was  about  7  o’clock  in  the 
morning  and  I  asked  her  what  was  wrong  and  she  said 
that  she  had  had  some  trouble  with  Mr.  Osgood  and  she  had 
to  leave  the  apartment  during  the  night,  her  and  the  baby, 
and  she  asked  me  if  I  would  come  so  I  told  her  that  I  would. 
So  I  went  there  and  she  was  in  a  room  on  another  floor,  a 
very  dirty  room  and  the  baby  and  her  was  there  and  they 
were  in  their  night  clothes  and  the  baby  hadn’t  been  asleep. 
He  was  just  roaming  around  in  the  room.  So  I  went  up¬ 
stairs  to  see  if  I  could  get  something  for  the  baby  for 
breakfast  because  I  didn’t  want  to  go  in  there  and  I  went 
upstairs  and  Mr.  Osgood  was,  of  course,  in  the  bed  nude 
and  I  come  on  down  and  I  told  Mrs.  Osgood  and,  of  course, 
that  day  his  mother  was  there  and  there  was  a  party  for 
his  mother  for  some  friends  and  we  didn’t  know  whether 
to  call  the  guests — we  couldn’t  call  them  because  we  had 
no  way  to  call  them  and  we  was  afraid  to  have  it  and  we  was 
afraid  not  to  have  it  and  we  had  to  call  in  a  friend  of  his 
to  baby  sit  with  him  because  we  was  afraid  he  would 

81  come  out  at  the  time  the  guests  got  there. 

Q.  Directing  your  attention  to  May  of  1952,  do  you 
know  anything  about  a  special  lock  being  put  on  the  out¬ 
side  door? 

A.  Well,  there  was  a  lock — you  mean  on  the  door  en¬ 
tering  the  apartment? 
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Q.  Yes. 

A.  There  was  a  lock  on  the  door  that  we  hadn’t  been 
using  and  we  had  keys  for  it.  We  hadn’t  been  using  it 
and  we  had  keys  for  it.  Of  course,  Mr.  Osgood  used  to 
come  in  and  knock  on  the  door  and  make  a  whole  lot  of  noise 
and  we  locked  the  door  because  when  he  would  get  in  those 
moods,  we  didn’t  know  whether  he  would  get  in  and  kill 
us  or  what  he  would  do. 

Q.  In  May  of  1952,  do  you  recall  Mr.  Osgood  saying  some¬ 
thing  to  you  about  a  lady,  being  a  lady  or  some  words  with 
you  and  with  Mrs.  Osgood  there? 

A.  Yes,  I  recall  that. 

Q.  Can  you  tell  us  just  what  took  place  then? 

A.  Well,  I  come  in  that  morning  and  Mr.  Osgood — I 
come  in  and  I  come  in  through  the  special  lock  on  the  door 
and,  of  course,  I  wondered  why  it  was  on  because  we  had 
been  taking  it  off  because  he  had  been  behaving  himself 
and  that  morning  I  come  in  so  I  opened  the  door  and  Mr. 

Osgood  was  sitting  there  and  I  said  to  him,  ‘‘Mr. 
82  Osgood,  have  you  been  sitting  down  here  drinking 
all  night”,  and  he  said,  “Yes”. 

He  said,  “I  just  wanted  to  see  how  in  the  hell  you  was 
going  to  get  in”,  so  I  didn’t  say  anything  to  him  so  he 
says,  “Would  you  let  me  have  those  keys?”  I  said,  “Why 
certainly.  ’  ’  He  said,  ‘  ‘  I  am  going  out  and  have  myself  a  key 
made.” 

I  said,  “I  don’t  care  what  you  do  with  your  key  but  give 
me  keys  to  my  house.”  He  didn’t  give  them  to  me  but 
later  on  he  did  give  them  to  me  and  Mrs.  Osgood  was  locked 
in  her  room.  Later  on,  he  came  down  and  Mrs.  Osgood  asked 
him  where  he  was  going  and  she  told  him  he  wasn’t  fit  to 
go  out  and  he  said  he  was  going  out  anyway  because  he  was 
going  to  have  a  key  made  and  all  of  a  sudden,  I  heard  him 
say  to  her — I  was  washing  dishes — he  said,  “If  you  do  that 
again,  I  will  break  your  damn  jaw”,  so  she  didn’t  say  any¬ 
thing. 

So  she  said,  “Are  you  coming  back?”  He  said,  “Yes, 
I  am  coming  back.  I  am  coming  back  and  pay  Elmyra  be¬ 
cause  she  is  a  lady  but  you  bitch,  you  stink”,  he  says,  so 
with  that  he  went  on  out. 
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Q.  Do  yon  remember  an  occasion  with  regard  to  a  ladder, 
the  elevator  boy  carrying  a  ladder? 

A.  I  didn’t  see  that  but  the  ladder  was  at  the  window 
when  I  come  to  work  the  next  morning.  I  didn’t  see  any¬ 
thing  of  it  but  I  was  only  told. 

83  Q.  Did  you  see  the  ladder? 

A.  I  saw  the  ladder  at  the  window. 

Q.  That  ladder  was  used - 

A.  To  get  in  through  the  baby’s  room, 
i  Q.  In  May  and  June  of  1952,  do  you  recall  discussions 
or  overhearing  discussions  about  attempts  of  reconcilia¬ 
tion  or  trying  to  work  something  out  with  respect  to  Mr. 

Osgood’s  drinking  situation? 

A.  Well,  I  know  Mr.  Osgood  said  he  was  going  away  to 
a  home  up  in  Philadelphia,  I  think  it  was,  and  he  was  going  * 

because  he  thought  if  he  stopped  drinking,  could  cure  him-  ■ 

self  of  his  drinking,  that  he  could  make  his  marrigae  go  be¬ 
cause  it  seemed  the  only  trouble  was  with  his  drinking. 

Q.  With  respect  to  his  drinking,  was  that  more  or  less — 
was  he  more  under  the  influence  of  liquor  when  you  were  4 

there  than  he  was  without  being  under  the  influence,  not  un¬ 
der  the  influence  of  liquor? 

A.  Most  of  the  time  he  would  be  on  four  days  and  off  four  ^ 

days. 

Q.  And  he  was  on  four  days  and  off  four  days  ? 

A.  That  was  the  way  it  seemed  to  me  because  it  was  so  <«. 

regular.  It  was  just  sort  of  a  regular  thing. 

Q.  Did  he  leave  for  Philadelphia? 

A.  Yes;  he  went  because  I  was  there.  * 

Q.  Let  me  ask  you  this:  After  going  to  Philadel-  , 

phia,  did  he  ever  return  to  the  apartment,  if  you 

84  know?  * 

A.  He  come  back  but  I  don’t  remember  whether  i 

he  come  back  to  stay  or  not  because  he  was  going  so  often. 

He  was  going  up  and  down  so  often  I  don’t  know  whether 
he -  4 

Q.  What  we  are  trying  to  ascertain  is  this :  Did  he  ever 
come  back  to  live  there  after  he  went  to  Philadelphia? 

A.  Yes;  he  come  back  to  live.  < 

Q.  Did  he  ever  leave  and  not  come  back? 
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A.  Well,  yes.  He  left  and  stayed  away  for  about  a  month 
or  so,  something  like  that. 

Q.  I  mean  after  he  came  back  that  month  or  so. 

A.  Oh,  from  Philadelphia? 

Q.  Yes,  ma’am. 

A.  Yes;  he  finally  left  and  stayed  away. 

Q.  Yon  never  saw  him  back  there? 

A.  No. 

Mr.  Shapiro  :  That  is  all. 

Cross-examihatioh. 

By  Mr.  Wattawa: 

Q.  When  were  yon  first  employed  by  the  Osgoods? 

A.  In  September,  1951. 

Q.  And  you  continued  in  their  employment  or  the  employ¬ 
ment  of  Mrs.  Osgood  until - 

A.  Until  July,  1953. 

Q.  During  what  time  of  your  service  were  the 
Osgoods  at  1028  Connecticut  Avenue? 

85  A.  You  mean  how  long  I  worked  there,  what  was 
my  hours  ? 

Q.  At  that  address  for  them? 

A.  You  mean  what  was  my  hours? 

Q.  No;  what  period  of  time,  that  is,  during  what  month 
up  to  what  time  did  you  serve  them  at  1028? 

A.  I  went  there  in  September,  1951,  and  I  worked  there 
until  July,  1953. 

•  •••••• 

87  Q.  Let  me  ask  you  this:  During  the  period  June 
16,  1952  to  July  4,  1952,  did  you  or  did  you  not  ever 
see  Mr.  and  Mrs.  Osgood  in  bed  together? 

A.  No,  I  didn’t. 

•  •••••• 
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James  H.  Adamson,  was  called  as  a  witness  by 
counsel  for  the  plaintiff  and,  being  first  duly  sworn, 
was  examined  and  testified  as  follows : 

Direct  examination. 

By  Mr.  Shapiro  : 

Q.  What  is  your  full  name  ? 

A.  James  H.  Adamson. 

Q.  Where  do  you  reside? 

A.  At  present,  I  am  on  a  farm  in  Virginia,  Marshall, 
Virginia. 

Q.  You  were,  were  you  not,  the  night  man  at  the  La  Salle 
Apartments,  1028  Connecticut  Avenue? 

A.  Yes,  I  was. 

Q.  For  how  long  a  period  of  time  were  you  there,  sir? 

.  A.  From  1949  until  about  1953 ;  last  year. 

Q.  And  in  your  capacity  as  night  man,  did  you  know  Mr. 
Osgood,  Mr.  Austin  Branch  Osgood  here  (indicating)  ? 

A.  Yes,  I  did. 

93  ]  Q.  And  Mrs.  Katharyn  Osgood  sitting  here  (in¬ 
dicating)  ? 

A.  Yes,  I  did. 

Q.  In  that  capacity,  can  you  tell  us  what,  if  anything, 
you  observed  while  they  were  living  there? 

A.  On  any  specific  occasion? 

Q.  Let’s  take  the  occasion — was  there  an  occasion  when 
you  had  to  do  something  special  for  Mrs.  Osgood? 

A.  Well,  at  one  time  I  had  to,  or  perhaps  twice,  I  had  to 
give  Mrs.  Osgood  another  room  outside  of  her  own  apart¬ 
ment  in  the  hotel  because  Mr.  Osgood  had  either  ejected 
her - 

Mr.  Wattawa  :  I  object  to  that,  if  the  Court  please.  That 
is  a  conclusion.  I  want  the  facts. 

The  Court  :  I  will  sustain  you  on  that. 

You  say  there  were  two  occasions  when  you  let  her  use  a 
separate  room  in  the  hotel? 

The  Witness:  Yes. 

The  Court:  Could  you  fix  the  time  for  us,  approxi¬ 
mately? 
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The  Witness  :  Well,  that  is  rather  hard  for  me  to  do 
because  I  think  it  was  around  about  January,  1952. 

The  Court:  One  occasion? 

The  Witness:  One  occasion,  and  I  think  the  next  time 
was  around  about — it  may  have  been  six  months  after  that. 
The  Court:  In  the  summer  time  of  1952? 

94  The  Witness:  Yes,  sir. 

By  Mr.  Shapiro: 

Q.  On  that  ocasion,  did  you  call  Mr.  Osgood? 

A.  No;  I  didn’t  call  Mr.  Osgood  on  that  occasion.  Mrs. 
Osgood  asked  me  for  the  room. 

Q.  Was  the  baby  with  her,  sir? 

A.  Yes,  sir. 

Q.  And  she  had  the  baby  with  her  when  she  went  to  this 
room? 

A.  Yes,  sir. 

Q.  How  was  she  dressed,  do  you  recall? 

A.  Well,  Mrs.  Osgood  wasn’t  fully  dressed,  as  I  recall, 
and  she  wasn’t  just  in  a  dressing  robe  or  a  gown  of  any 
kind  but  she  wasn ’t  fully  dressed. 

Q.  Did  she  have  on  night  clothes,  do  you  recall? 

A.  I  really  couldn’t  tell. 

Q.  But  she  wasn’t  fully  dressed  as  if  to  go  out? 

A.  That  is  correct. 

Q.  Can  you  tell  us,  on  the  other  occasion  that  you  got  her 
a  room,  was  she  with  the  child  then? 

A.  From  what  I  recall,  Mrs.  Osgood  was  downstairs  and 
had  gone  up  to  the  apartment  but  Mr.  Osgood  had  refused 
to  let  her  in  the  room - 

Mr.  Wattawa  :  I  object  to  that,  Your  Honor. 

The  Court:  I  will  sustain  you  on  that. 

95  By  Mr.  Shapiro  : 

Q.  Did  you  call  Mr.  Osgood? 

A.  Yes,  sir. 

Q.  Didn’t  you  call  him  when  she  was  downstairs? 

A.  Yes,  I  think  I  did;  yes. 

Q.  And  did  you  speak  to  Mr.  Osgood? 

A.  Yes. 


Q.  And  ask  him  to  let  her  in  ? 

A.  Yes. 

Q.  And  what,  if  anything,  did  he  tell  yon?  Did  he  allow 
her  to  come  back? 

A.  No ;  Mr.  Osgood  said  he  didn’t  want  her  in  the  room. 

Q.  As  a  result  of  that  conversation,  yon  got  her  another 
room? 

A.  That  is  correct. 

Q.  And  is  that  where  she  spent  the  night? 

A.  That  is  correct. 

Q.  But  yon  had  spoken  to  Mrs.  Osgood  on  this  occasion? 

A.  Yes,  I  had. 

%Q.  Are  there  any  other  occasions,  while  yon  were  there 
and  while  the  Osgoods  were  living  there,  that  yonr  attention 
was  called  to  certain  factors  that  arose  in  the  building? 

A.  There  is  one  specific  scene  that  I  recall  very  clearly 
where  Mr.  Osgood  came  in  the  hotel  and  used  the  house 
phone  to  call  Mrs.  Osgood.  I  presume  it  was  Mrs. 
96  Osgood  he  was  talking  to.  In  fact,  I  am  almost  sure 
because  I  connected  him  with  the  room. 

Q.  You  connected  the  line  to  the  room? 

A.  That  is  correct,  and  while  Mr.  Osgood  was  talking  to 
her,  his  language  was,  to  say  the  least,  a  little  bit  uncouth 
and  it  was  out  loud  in  the  lobby  and  I  don’t  know  whether 
you  want  me  to  repeat  it  or  not - 

Q.  Could  you  repeat  some  of  it? 

A.  I  wouldn ’t  care  to  repeat  it  out  loud. 

The  Court:  Was  it  profane? 

The  Witness:  Yes,  sir. 

The  Court:  All  right.  What  did  you  do  as  a  result  of 
that?  Did  you  speak  to  him  about  it? 

The  Witness  :  Not  that  specific  time  because  Mr.  Osgood 
went  right  out  after  that,  out  of  the  hotel. 

By  Mr.  Shapiro: 

Q.  Was  there  any  occasion  where  you  found  the  situation 
with  respect  to  Mr.  Osgood  such  that  you  had  to  call  for  any 
assistance  at  any  time  ? 

A.  Yes ;  but  I  can’t  give  you  any  specific  date.  I  had  been 
having  complaints  from  other  guests  in  the  hotel  and  it  got 
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so  bad — the  complaints  got  so  bad  that  I  called  the  police 
and  the  police  went  np  there  and  brought  Mr.  Osgood  down 
with  them,  with  the  police  and  he  went  away  with  the  police. 
Where  they  went,  I  don’t  know. 

97  Q.  On  the  occasion  that  yon  saw  Mr.  Osgood,  can 
yon  tell  ns  what  yon  observed  with  respect  to  his  con¬ 
dition  as  to  sobriety? 

A.  Well,  Mr.  Osgood  at  that  time  was  inebriated. 

Q.  All  the  time? 

A.  No,  not  all  the  time  bnt  on  this  specific  occasion. 

Q.  The  occasions  that  yon  saw  him,  were  they  occasions 
more  or  less  with  respect  to  his  sobriety? 

A.  I  have  seen  Mr.  Osgood  in  both  conditions ;  both  sober 
and  inebriated.  Very  often,  in  the  morning  when  I  saw  him, 
he  was  sober  but,  in  the  evenings,  he  was  inebriated;  not 
on  the  majority  of  the  occasions. 

Q.  Would  you  say  it  would  be  the  majority  of  times  that 
yon  say  him  that  he  was  intoxicated? 

A.  Yes;  inasmuch  as  I  only  came  to  work  at  11  o’clock  at 
night  until  7  in  the  morning. 

Q.  Have  you  ever  heard  Mr.  Osgood  threaten  Mrs. 
Osgood  in  any  way? 

A.  Well,  outside  of  that  occasion  that  I  spoke  to  you 
about  before,  that  specific  evening  over  the  telephone  is  the 
only  time. 

Q.  But  at  that  particular  time,  you  said  you  heard  pro¬ 
fanity.  Did  you  hear  threats,  too? 

A.  Yes,  I  did. 

Q.  What  were  they?  I  mean,  give  us  the  general 

98  idea.  What  did  he  say  as  to  a  threat? 

A.  Well,  after  he  got  through  with  the  profanity, 
Mr.  Osgood  said  out  loud  so  that  not  only  I  but  others  could 
hear,  he  said  that  he  would  kill  her  or,  “I  could  kill  you,” 
I  think  his  words  were. 

•  ••«••• 

Cross-examination. 

By  Mr.  Wattawa: 

•  •••••• 

99  Q.  You  say  Mr.  Osgood  at  times  was  quite  sober 
and  again  he  was  inebriated? 
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A.  I  beg  your  pardon  t 

i  Q.  You  say  that  Mr.  Osgood  at  times  was  quite  sober  and 
again  he  was  inebriated.  When  he  was  sober,  was  he  quite 
agreeable? 

A.  Mr.  Osgood? 

Q.  Mr.  Osgood. 

i  A.  A  perfect  gentleman  when  he  was  sober,  yes,  sir. 

Q.  Did  he  often  do  favors  for  you?  Did  he  often  go  out 
and  get  coffee  for  you  at  times? 

A.  At  times,  yes,  sir. 

Q.  On  these  occasions  when  you  got  separate  rooms  for 
Mrs.  Osgood,  that  was  in  February,  1952,  and  then  in  June, 
1952? 

A.  That  is  the  approximate  date,  yes ;  the  approxi- 

100  mate  month,  rather. 

William  C.  Stanley,  was  called  as  a  witness  by  counsel 
for  the  plaintiff  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  examination. 

By  Mr.  Shapiro  : 

Q.  What  is  your  full  name,  sir? 

A.  William  C.  Stanley. 

Q.  Where  do  you  reside,  sir? 

]  A.  At  the  present  time  at  1409  Perry  Place,  Northwest. 

Q.  Directing  your  attention  to  October  or  some  time  prior 
to  October,  1952,  were  you  engaged  at  that  time  in  the  work 
of  private  detective? 

A.  Yes,  sir. 

Q.  And  you  are  associated  and  were  at  that  time  a 
licensed  private  detective? 

101  A.  That  is  right,  sir. 

Q.  Did  you,  as  the  result  of  your  being  hired  by 
Mrs.  Osgood,  check  Mr.  Austin  Branch  Osgood? 

A.  I  did. 

102  Q.  Bringing  you  down  to  November  8,  1952,  at  the 
Windsor  Park  Hotel  in  Washington,  do  you  recall 

that  date?  Do  you  recall  the  Windsor  Park  Hotel? 
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A.  Yes, Ido. 

Q.  Were  you  there? 

A.  Yes,  I  was. 

Q.  Tell  the  Court  what  did  you  observe  on  that  occasion? 

A.  Well,  Mr.  Osgood  and  the  same  lady  companion  men¬ 
tioned  previously  entered  the  hotel  at  about  8 :10  p.m.  The 
lady  went  upstairs  on  the  elevator  by  herself  and  Mr.  Os¬ 
good  stayed  down  in  the  lobby  for  a  period  of  about  five 
minutes.  He  then  went  on  upstairs  and  my  partner  and  I 
obtained  a  room  in  the  hotel  on  the  fourth  floor. 

As  we  were  going  to  the  room,  we  observed  a  tray  of  food 
and  liquor  being  served  to  room  404  in  which  it  had  been 
earlier  ascertained  that  Mr.  Osgood  was  occupying. 

We  went  to  our  room,  which  was  417  and,  from  time  to 
time,  listened  at  the  door,  that  is,  Mr.  Harrelson  did  and 
at  about  11:35,  we  entered  the  room  and  found  the 
103  lady  and  Mr.  Osgood  together  in  bed  and  I  made 
pictures. 

Q.  I  want  to  show  you  these  pictures.  Are  these  the  pic¬ 
tures  that  you  took  and  is  what  you  saw  at  apartment  404 
in  the  Windsor  Hotel? 

A.  Yes,  it  is,  sir. 

Q.  And  you  took  the  picture? 

A.  I  did. 

Q.  Did  you  identify  the  lady  here? 

A.  Yes;  she  had  been  identified  previously. 

Mr.  Wattawa  :  I  object  to  that. 

By  Mr.  Shapiro  : 

Q.  What  did  you  identify  her  name  to  be? 

A.  Mrs.  Tompkins. 

The  Court:  The  question  is:  How  did  you  get  that 
information? 

By  Mr.  Shapiro: 

Q.  How  did  you  get  that  information? 

A.  Well,  at  that  definite  time,  Mrs.  Osgood  identified  her 
as  Mrs.  Tompkins. 
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The  Court:  On  November  8,  1952? 

The  Witness:  Yes, ‘sir. 

The  Court:  I  overrule  the  objection. 

By  Mr.  Shapiro  : 

Q.  And  this  is  exactly  what  you  saw  at  that  time?  This  is 
the  condition  that  you  saw? 

104  A.  Yes,  sir.  Those  are  the  photographs  I  made 
myself. 

Mr.  Shapiro:  I  will  offer  these  in  evidence  now,  Your 
Honor. 

The  Court:  Any  objection? 

Mr.  Wattawa:  I  object  on  the  same  ground,  Your  Honor; 
on  the  basis  that  I  indicated  this  morning  in  respect  to  the 
admissibility  of  that  evidence  relating  to  adultery. 

The  Court:  Let  them  be  received  subject  to  objection  of 
the  defendant. 

•  •••••• 

111  By  the  Court: 

!  Q.  Are  the  scenes  depicted  in  these  pictures  exactly  as 
you  saw  the  people  when  you  entered  the  room  and  took  the 
photographs? 

A.  Yes,  sir. 

I  Q.  With  regard  to  the  picture  of,  apparently,  Mr.  Osgood, 
I  notice  he  is  wearing  a  pajama  top  and  appears  not  to  have 
had  any  clothes  on  beyond  the  pajama  top,  is  that  correct? 

A.  Yes,  sir. 

•  •••••• 

123  Thereupon,  Austin  Branch  Osgood,  the  defendant, 
was  called  as  a  witness  in  his  own  behalf  and,  being 
first  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  examination. 

By  Mr.  Wattawa  : 

Q.  Mr.  Osgood,  will  you  state  your  full  name,  please? 
A.  Austin  Branch  Osgood. 

Q.  Are  you  the  defendant  in  this  case? 
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A.  I  am. 

Q.  Where  were  you  born? 

A.  Hopedale,  Massachusetts. 

Q.  When  were  you  bora? 

A.  July  25,  1911. 

Q.  Where  were  you  educated? 

A.  Yale  University. 

Q.  Did  the  time  come  when  you  moved  from  New  England 
to  Virginia? 

A.  Yes,  it  did. 

Q.  When  was  that? 

A.  In  October  of  1942. 

Q.  Why  did  you  move  to  Virginia? 

A.  Because  of  the  Blue  Ridge  Slate  Corporation. 

Q.  What  about  it? 

A.  I  was  president  of  it  and  it  needed  me  to  be 
124  there  to  ran  it. 

Q.  Had  you  acquired  some  stock  in  that  corpora¬ 
tion? 

A.  I  had. 

Q.  How  was  that  stock  acquired,  by  purchase  or  by  inheri¬ 
tance? 

A.  Some  by  gift  from  my  father  and  some  by  purchase 
myself. 

Q.  What  was  the  business  of  that  company? 

A.  The  manufacture  of  slate  roofing  granules  for  pre¬ 
pared  asphalt  shingles. 

Q.  Is  that  company  still  in  operation? 

A.  Yes,  it  is. 

Q.  Have  you  been  married  prior  to  the  present  marriage? 
A.  I  have. 

Q.  Did  you,  in  1946,  marry  in  Virginia? 

A.  Yes,  I  did. 

Q.  And  where  did  you  and  your  then  wife  live? 

A.  In  Charlottesville,  Virginia. 

Q.  Did  you  live  at  a  place  called  Carter  Ridge  Farm? 

A.  Yes,  I  did. 

Q.  How  long  did  you  and  she  live  there? 

A.  A  little  over  two  years. 

Q.  And  what  time  did  you  and  she  leave  Carter  Ridge 
Farm? 
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A.  She  left  in  August,  1948. 

125  Q.  Did  she  institute  proceedings  against  you  there? 
A.  She  did. 

The  Court:  What  was  the  name  of  that  wife?  Is  that 
Nancy? 

The  Witness:  Yes. 

1  The  Court:  Is  she  the  first  wife  that  you  married? 

The  Witness:  The  second. 

!  The  Court:  What  was  the  name  of  the  first  wife? 

The  Witness  :  Mary  Frost. 

The  Court:  When  did  you  marry  her? 

The  Witness  :  November  17, 1936. 

The  Court:  How  did  that  marriage  end? 

The  Witness:  Divorce. 

The  Court:  Where? 

The  Witness:  Florida. 

The  Court:  And  when? 

The  Witness  :  February  of  1946. 

The  Court:  Who  obtained  it? 

The  Witness:  She  did. 

The  Court:  Then  the  second  wife  was  Nancy? 

The  Witness  :  Yes,  sir. 

The  Court  :  Very  well,  you  may  proceed. 

By  Mr.  Wattawa: 

Q.  How  did  those  proceedings  terminate  by  Nancy  Han¬ 
cock  Osgood? 

126  A.  By  divorce,  in  Virginia. 

Q.  Were  you  personally  served  in  that  proceeding? 
A.  Yes. 

i  Q.  After  that  divorce,  where  did  you  continue  to  reside? 
A.  In  Charlottesville,  Virginia. 

Q.  At  what  address? 

A.  Well,  at  Carter  Ridge  Farm,  first ;  then  Lewis  Moun¬ 
tain  Road  and  then  Cargyl  Lane. 

Q.  Is  the  Farm  and  Lewis  Mountain  Road  and  Cargyl 
Lane  all  in  Charlottesville  or  in  the  suburbs? 

A.  The  farm  was  in  the  County  of  Albemarle.  The  other 
two  addresses  are  in  the  city. 

!  Q.  Tell  the  Court  again,  please,  how  long  you  maintained 
a  residence  at  Carter  Ridge  Farm?  Was  that  until  1948? 
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A.  Well,  I  didn’t  sell  it  until  1950. 

Q.  Then  what  residence  did  you  take  up,  Lewis  Mountain 
Road? 

A.  Yes. 

Q.  In  what  year  and  what  month? 

A.  December  of  1948. 

Q.  How  long  did  you  remain  there? 

A.  Until  September  of  1950. 

Q.  Then  where  did  you  go? 

A.  To  Cargyl  Lane. 

127  Q.  Have  you  continued  to  maintain  a  residence  at 
Cargyl  Lane? 

A.  I  have. 

Q.  And  have  you  a  residence  elsewhere  in  Virginia? 

A.  I  have. 

Q.  Where? 

A.  1500  Arlington  Boulevard. 

Q.  Is  it  a  fact,  then,  Mr.  Osgood,  that  you  have  retained  a 
residence  in, "Virginia  since  1942  continuously? 

A.  I  have. 

Q.  As  I  understand  your  position  with  the  Blue  Ridge 
Slate  Corporation,  is  that  of  president,  is  that  correct? 

A.  That  is  correct. 

Q.  Are  you  also  a  stockholder  of  that  corporation? 

A.  I  am. 

Q.  Do  your  duties  require  you  to  be  in  Virginia? 

A.  Frequently. 

Q.  Do  you  receive  an  income  as  president  of  the  Blue 
Ridge  Slate  Corporation? 

A.  Yes, Ido. 

Q.  How  much  is  it  a  year? 

A.  At  present,  $6,000. 

Q.  Do  you  have  any  other  permanent  income  besides  the 
earned  income  you  receive  from  the  Blue  Ridge  Slate  Cor¬ 
poration? 

128  A.  No,  I  don’t. 

Q.  Mr.  Osgood,  have  you  ever  paid  any  taxes  in 
the  District  of  Columbia? 

A.  Not  a  cent. 

Q.  Have  you  paid  taxes  in  Virginia? 

A.  Every  year. 
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Q.  You  pay  the  Virginia  State  taxes? 

A.  Property,  State  income,  capitation. 

Q.  Where  do  you  file  your  Federal  income  tax  return? 

A.  Richmond. 

Q.  Have  you  been  paying  poll  taxes  in  Virginia? 

A.  I  have. 

Q.  For  how  long? 

A.  Ever  since  1942. 

Q.  Have  you  paid  taxes  in  any  other  jurisdiction  than 
Virginia? 

A.  No. 

Q.  Mr.  Osgood,  have  you  voted  in  Virginia? 

A.  I  have. 

Q.  Have  you  voted  in  any  jurisdiction  other  than  Vir¬ 
ginia? 

A.  Not  since  1942. 

Q.  How  frequently  have  you  voted  in  Virginia? 

A.  I  couldn ’t  say  exactly  how  often;  on  numerous  occas¬ 
ions,  both  in  the  primaries  and  in  regular  elections. 
129  Q.  Have  you  voted  in  presidential  elections? 

A.  Yes. 

Q.  Congressional  elections? 

A.  Yes. 

Q.  Elections  for  Governor? 

A.  Yes. 

Q.  I  don’t  know  whether  I  asked  you  this  but  have  you 
voted  in  any  other  jurisdiction  than  'Virginia  at  any  time? 
A.  Prior  to  1942,  yes. 

Q.  In  Massachusetts? 

A.  Yes. 

Q.  Do  you  have  a  post  office  box  address  in  Charlottes¬ 
ville? 

A.  Yes,  I  do. 

Q.  What  is  the  number? 

A.  Box  320. 

Q.  How  long  have  you  had  that? 

A.  I  have  the  joint  use  of  a  box,  since  1942.  The  box  is 
listed  in  my  name  as  well  as  the  corporation  and  I  use  it  for 
my  own  private  mail. 

Q.  Has  your  name  appeared  in  the  Charlottesville  tele¬ 
phone  directories  and  city  directories  over  the  years? 
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A.  Yes,  it  has. 

Q.  Over  how  long  a  time  has  your  name  so  appeared! 

A.  Since  1942  to  date. 

130  Q.  Have  you  ever  had  a  bank  account  in  the  Dis¬ 
trict  of  Columbia! 

A.  Never. 

Q.  Do  you  belong  to  any  clubs  in  the  District  of  Columbia! 
A.  None. 

Q.  Do  you  belong  to  any  clubs  in  Charlottesville,  Vir¬ 
ginia! 

A.  Two. 

Q.  Would  you  name  them! 

A.  Farmington  Country  Club  and  the  Keswick  Country 
Club. 

Q.  How  long  have  you  belonged  to  those  clubs! 

A.  Keswick  since  it  was  founded  in  1948  and  Farmington 
since  1942. 

Q.  Following  your  marriage  to  the  plaintiff  in  August  of 
1949,  where  did  you  and  she  live! 

A.  1914  Lewis  Mountain  Road  first. 

Q.  That  is  Charlottesville,  Virginia! 

A.  That  is  right. 

Q.  How  long  did  you  and  she  continue  to  live  there! 

A.  Until  September,  1950,  when  the  lease  ran  out. 

Q.  What  happened  then! 

A.  We  got  an  apartment  at  2800  Woodley  Road  to  use 
weekends.  We  had  had  that  some  time  prior,  oh,  four 

131  or  five  months  prior  to  that,  I  believe,  and  we  used 
that  and,  on  the  frequent  trips  I  had  to  go  back  to 

Charlottesville  and  I  would  stay  at  one  of  the  clubs  or  at 
Cargyl  Lane. 

Mrs.  Osgood  came  to  Washington  to  be  near  her  doctor. 
She  was  having  a  child  and  she  wanted  to  go  to  a  doctor  and 
be  also  near  her  mother  here  and,  after  she  once  came  back 
here,  she  never  would  come  back  to  Charlottesville.  She 
never  did  return  except  to  get  some  clothes. 

Q.  In  September,  1950,  then  did  you  move  to  1706  Cargyl 
Lane! 

A.  Yes,  I  did,  but  she  did  not.  She  stayed  there  once  or 
twice  but  she  didn’t  really  move  there. 
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Q.  Have  yon  headquarters  at  1706  Cargyl  Lane  ever 
since? 

A.  Yes. 

Q.  Has  Mrs.  Osgood  ever  stayed  with  yon  at  1706  Cargyl 
Lane? 

A.  Yes,  she  has. 

Q.  When? 

A.  I  don’t  know  just  exactly  when  but  it  was  back  two  or 
three  years. 

Q.  What  is  the  consideration  yon  pay  for  these  quarters 
that  yon  have  there? 

A.  Well,  the  man,  who  also  works  for  the  company  that 
owns  the  house,  he  keeps  a  room  available  for  me.  In 

132  return  for  doing  that,  I  allow  him  to  use  my  furniture 
in  his  house  and  I  have  practically,  as  he  put  it  him¬ 
self — I  don’t  know  whether  I  can  say  this — but  he  himself 
said  that  about  half  the  furniture  in  the  house  is  mine  and, 
in  return  for  the  use  of  that  furniture,  he  lets  me  use  the 
room  whenever  I  want.  He  keeps  it  available  for  me. 

Q.  Is  there  insurance  carried  on  that  furniture? 

A.  Yes. 

Q.  And  in  whose  name? 

A.  Mine. 

Q.  Who  pays  the  premiums? 

A.  I  do. 

Q.  There  has  been  testimony  here,  Mr.  Osgood,  that  you 
and  Mrs.  Osgood  lived  at  1028  Connecticut  Avenue,  North¬ 
west.  When  did  you  and  she  begin  to  live  there? 

A.  December  of  1950.  The  corporation  signed  the  lease 
on  that  apartment,  the  Slate  Corporation. 

Q.  So  then  the  lease  was  taken  out  in  the  name  of  the 
corporation,  is  that  right? 

A.  Yes,  it  was. 

Q.  And  how  long  did  you  and  Mrs.  Osgood  live  at  that 
address? 

A.  Off  and  no  until  July  of  1952  when  I  moved  out.  She 
stayed  on  until  February  of  1953. 

Q.  This  suit  was  filed  on  June  16, 1952.  Were  you 

133  and  she  cohabiting  as  husband  and  wife  at  that  time? 

i  A.  Yes,  we  Were  living  together. 
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Q.  Was  this  when  the  service  of  process  was  made  on  yon 
in  this  case  at  1028  Connecticut  Avenue. 

A.  Yes,  it  was. 

Q.  What  time  did  the  marshal  calif 
A.  About  11 :30  in  the  morning. 

Q.  And  was  Mrs.  Osgood  there  at  the  time? 

A.  Yes,  she  was. 

Q.  And  where  did  the  service  take  place?  Was  it  in  the 
living  room? 

A.  In  the  living  room  of  the  apartment. 

Q.  About  11:30  in  the  morning? 

A.  That  is  correct. 

Q.  What  was  the  state  of  your  clothing  of  yourself  and 
Mrs.  Osgood  at  the  time? 

A.  She  was  in  a  nightgown  and  negligee  and  I  was  in 
pajamas  and  bathrobe. 

Q.  How  long  had  you  been  up? 

A.  Oh,  I  guess  about  half  an  hour. 

Q.  How  long  had  she  been  up? 

A.  About  the  same. 

Q.  Had  you  and  she  occupied  the  same  bed  that  night? 

A.  We  had. 

Q.  Did  you  continue  thereafter  to  live  with  her  at 
134  1028  Connecticut  Avenue? 

A.  Off  and  on,  yes. 

Q.  Did  you  live  together  as  husband  and  wife? 

A.  We  lived  together  in  that  apartment  and  in  that  bed. 
Q.  Until  when? 

A.  Until  she  left  on  July  4,  1952. 

Q.  And  when  did  you  leave? 

A.  July  16. 

Q.  And  you  went  from  there  to  a  hospital  in  Philadelphia, 
is  that  correct? 

A.  That  is  correct. 

Q.  Tell  us,  please,  the  setup  of  that  apartment,  how  many 
bedrooms  and  so  on  there  were. 

A.  Two  bedrooms  and  two  baths. 

Q.  Two  bedrooms? 

A.  Yes. 

Q.  Where  were  they? 

A.  Upstairs  on  the  second  floor. 


Q.  And  there  were  two  bathrooms? 

A.  Yes. 

Q.  And  then  what  was  downstairs? 

A.  A  large  living  room,  a  kitchen  and  a  dining  room. 

Q.  Who  occupied  the  two  bedrooms? 

A.  The  little  boy  occupied  one.  We  occupied  one.  We 
occupied  the  other.  Sometimes  there  was  a  nurse  for 

135  the  little  boy  and  sometimes  there  wasn’t. 

Q.  But  customarily,  you  and  Mrs.  Osgood  stayed 
together  in  the  same  bedroom  and  the  same  bed? 

A.  That  is  right. 

Q.  Until  she  left  on  July  4, 1952? 

A.  Ttiat  is  right. 

Q.  Did  you  and  Mrs.  Osgood  take  a  trip  to  Rehobeth 
.  Beach  in  late  August,  1952? 

A.  It  wasn’t  Rehobeth.  It  was  Bethany  Beach. 

Q.  Where  did  you  and  she  stay  there? 

A.  In  an  apartment. 

Q.  And  what  was  the  address  or  the  name  of  the  hotel? 
A.  It  wasn’t  a  hotel.  It  was  an  apartment. 

Q.  How  long  did  you  and  she  stay  there? 

A.  About  ten  days. 

Q.  What  was  the  setup  there?  How  many  bedrooms  were 
there? 

A.  There  were  two  bedrooms. 

Q.  And  bath? 

A.  And  a  bath. 

Q.  Kitchen? 

A.  Kitchen. 

Q.  Who  occupied  the  two  bedrooms  on  that  occasion? 

A.  The  nurse  and  the  little  boy  were  in  one.  She  was  in 
the  other  and  I  was  in  the  living  room. 

136  Q.  You  were  where? 

A.  In  the  living  room. 

Q.  From  time  to  time,  did  you  occupy  the  same  bedroom 
with  her? 

A.  I  was  in  the  same  room  with  her  on  many  occasions 
when  I  was  there. 

Q.  At  night? 

A.  Yes. 


k 

>r 


59 

Q.  And  this,  I  understand,  was  in  late  August  or  early 
September  of  1952? 

A.  It  was  over  the  Labor  Day  weekend,  yes. 

Q.  At  the  time  that  you  and  Mrs.  Osgood  separated 
around  July  of  1952,  what  were  you  contributing  toward 
the  expenses  of  the  household? 

A.  I  was  paying  the  rent  of  $350  and  giving  her  $300  to 
run  the  apartment  on. 

The  Court:  The  rent  was  $300  even? 

The  Witness  :  No,  the  rent  was - 

The  Court:  $350? 

The  Witness:  Your  Honor,  I  have  got  it  wrong.  The 
rent  was  $300  and  I  was  giving  her  $350  in  cash. 

Mr.  Wattawa:  I  think  that  is  stated  in  the  complaint,  is 
it  not? 

The  Court:  I  just  didn’t  understand  the  figures,  that  is 
all. 

137  Mr.  Wattawa:  Very  well. 

By  Mr.  Wattawa  : 

Q.  In  addition  to  the  payment  of  the  rent  and  the  $350 
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A.  I  had  life  insurance,  of  which  she  was  beneficiary,  of 
$35,000  and  it  cost  about  $550  a  year. 

Q.  Did  you  also  provide  entertainment  for  her! 

138  A.  Yes. 

Q.  What  was  the  nature  of  that? 

A.  Well,  we  went  about — we  went  to  the  theater,  the 
movies.  I  suppose  that  is  what  you  mean. 

Q.  How  about  entertainment  in  your  home,  of  her  friends 
and  yours? 

A.  We  had  people  in  for  drinks,  as  you  ordinarily  would. 
Q.  And  you  paid  for  that,  did  you  ? 

A.  Yes. 

Q.  How  about  any  doctors’  bills  for  the  little  boy? 

A.  Yes,  I  paid  those. 

Q.  And  dental  bills? 

A  No.  . 

Q.  How  about  telephone  bills? 

A.  Yes. 

Q.  You  paid  those? 

A.  Yes. 

Q.  There  was  a  nursemaid  for  the  child.  Did  that  come 
out  of  the  amount  you  gave  Mrs.  Osgood  or  was  that  paid 
extra? 

A.  Some  of  each.  Sometimes  she  paid  it  if  she  had  some 
money  and  sometimes  she  didn’t.  It  all  depended.  We 
didn’t  have  a  nurse  all  the  time. 

Then  were  a  lot  of  baby  sitters  at  night  when  we  went  out 
and  I  generally  paid  them ;  not  always,  but  generally. 

Q.  So,  in  addition  to  paying  the  apartment  rent  of 

139  $300  a  month  and  giving  her  $350  a  month,  you  also 
paid  all  of  these  extras? 

A.  That  is  correct. 

Q.  When  did  you  first  meet  Mrs.  Osgood? 

A.  In  early  December  of  1948. 

Q.  And  through  whom  did  you  meet  her? 

A.  Mr.  and  Mrs.  Potter  Cox. 

Q.  Do  they  live  in  Washington? 

A.  They  did  at  that  time.  They  don’t  now.  They  live  out 
in  Bethesda  now. 

Q.  Do  you  recall  whether  or  not  you  were  intoxicated  at 
that  time? 
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A.  The  night  I  met  her,  I  don’t  think  I  was  but  the  next 
day  I  was. 

Q.  Did  you  see  her  the  next  day? 

A.  Yes ;  she  came  and  chased  me  at  the  Mayflower  Hotel 
and  got  me  up. 

Mr.  Shapiro:  I  object,  Your  Honor. 

The  Court:  Go  ahead. 

By  Mr.  Wattawa: 

Q.  Mr.  Osgood,  tell  the  Court  this :  Have  you  been  afflicted 
with  alcoholism  for  a  period  of  years? 

A.  For  quite  some  time. 

Q.  How  long  have  you  been  addicted  to  alcoholism? 

A.  Well,  I  guess  I  started  drinking  when  I  was  in 
140  college. 

Q.  You  are,  I  believe  it  must  be  conceded,  an  alco¬ 
holic? 

A.  I  believe  that  is  what  people  say. 

Q.  How  long  has  that  condition  continued? 

Mr.  Shapiro:  I  object,  if  the  Court  please. 

The  Court:  What  you  have  been  telling  us  is  you  have 
been  using  alcohol  to  excess  over  a  long  period  of  time,  is 
that  right? 

The  Witness  :  That  is  right,  Your  Honor. 

The  Court  :  When  you  speak  of  college,  what  year  would 
that  be? 

The  Witness:  Oh,  1930. 

By  Mr.  Wattawa: 

Q.  Have  you  ever  been  under  the  care  of  physicians  for 
the  cure  of  that  ailment? 

A.  Many  of  them. 

Q.  And  then  in  sanitariums,  hospitals? 

A.  Yes. 

Q.  Shortly  after  you  met  Mrs.  Osgood,  was  a  party  given 
by  her  mother? 

A.  Yes;  her  mother  gave  frequent  parties. 

Q.  And  when  was  the  first  party  given  by  her  mother  for 
you  and  Mrs.  Osgood? 

A.  It  wasn’t  given  for  us.  It  was  just  some  friends  that 
she  had  in. 
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141  Q.  Can  you  fix  the  date? 

A.  I  would  guess  it  was  some  time  around  the  10th 
of  December,  1950. 

Q.  Were  you  invited? 

A.  I  was. 

Q.  And  what  happened  at  that  party,  so  far  as  your  own 
condition  was  concerned? 

A.  My  condition  was  very  poor. 

Q.  Did  you  become  intoxicated? 

A.  I  did. 

Q.  Did  you  fall  asleep  in  the  bathtub? 

A.  I  fell  in  the  tub  and  passed  out. 

Q.  How  long  did  you  stay  there  in  that  condition? 

A.  Most  of  the  night. 

I  Q.  That  was  in  the  apartment  of  her  mother? 

A.  Mrs.  Osgood’s  mother’s  apartment,  yes. 

Q.  And  that  is  where  Mrs.  Osgood  lived  at  that  time? 

A.  In  the  Shoreham  Hotel. 

Q.  Did  you  and  she  go  out  socially  up  to  the  time  of 
your  marriage? 

A.  Frequently. 

Q.  How  often? 

A.  Two,  three,  four  times  a  week. 

Q.  Did  you,  during  the  spring  of  1949  or  early  summer, 
did  you  come  up  from  Charlottesville  quite  frequently 

142  to  visit  her? 

A.  Practically  every  weekend. 

Q.  Did  you  become  intoxicated  on  those  occasions? 

A.  Many  of  them. 

Q.  Was  there  a  time  when  Mrs.  Osgood  came  down  to 
Charlottesville  to  visit  you? 

A.  Not  to  visit  me.  She  stayed  at  the  Keswick  Club.  She 
was  my  guest  at  the  club.  I  had  to  put  her  up. 

Q.  Can  you  fix  that  date? 

A.  It  was  over  Memorial  Day  of  1949. 

Q.  Was  there  a  reception  later  on  given  at  that  club? 

A.  Yes,  there  was  a  buffet  party. 

Q.  Did  you  attend  that  with  her? 

A.  Yes. 

Q.  Did  you  become  intoxicated  on  that  occasion? 

A.  Yes. 
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Q.  And  that  was  Memorial  Day,  1949? 

A.  That  is  right. 

Q.  Was  anyone  else  of  your  acquaintance  present  at  that 
reception  ? 

A.  Many  people. 

Q.  Was  Mr.  Steed  present? 

A.  Yes. 

Q.  Going  back,  Mr.  Osgood,  to  the  matter  of  your  resi¬ 
dence  in  Virginia,  did  you  own  this  Carter  Ridge 

143  Farm  ? 

A.  Well,  it  is  hard  for  me  to  answer  that.  It  was 
in  my  name  and  it  was  in  my  first  wife’s  name  and  there 
was  a  large  mortgage  on  it  so  the  hank  owned  most  of  it. 
After  my  wife  left,  the  house  was  then  put  in  my  name  alone. 
Q.  How  long  did  it  remain  in  your  name? 

A.  From  1945  until  1950. 

Q.  Mr.  Osgood,  did  you  ever  strike  Mrs.  Osgood? 

A.  No. 

Q.  Did  you  ever  at  any  time  threaten  to  kill  her? 

A.  I  couldn’t  say  that  I  could  be  responsible  for  what  I 
might  have  said  when  I  was  drunk.  I  don’t  remember.  I 
know  I  never  meant  to  threaten  her.  I  never  meant  to  hurt 
her.  I  didn’t  wish  that  to  her  at  all  but  I  might  have  said 
things  when  I  was  drunk  that  I  wouldn’t  mean.  I  undoubt¬ 
edly  did. 

Q.  What  was  your  daily  routine  when  you  were  living 
with  Mrs.  Osgood? 

A.  She  never  got  up  before  10  and  more  often  it  was  12. 
I  used  to  get  up  any  time  from — I  don’t  know — from  9  to  12, 
possibly. 

Q.  Who  prepared  the  meals? 

A.  Which  one? 

Q.  All  of  them. 

A.  Well,  Mrs.  Jones,  who  testified  here,  prepared  break¬ 
fast,  generally.  Lunch  almost  always  consisted  of  a 

144  sandwich  which  I  either  fixed  for  myself  or  sometimes 
Mrs.  Osgood  would  fix  for  herself  and  me  too,  and 

dinner  at  night,  then  I  had  to  cook  because  she  didn’t  know 
how  to  cook. 

Q.  Then  you  prepared  the  dinner? 

A.  I  did. 
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Q.  How  long  did  that  continue? 

A.  She  prepared  the  salad  and  I  prepared  the  dinner. 
That  continued  from  the  time  we  were  married  until  the 
time  she  left  except  for  occasions  when  we  had  a  servant 
in  for  a  special  party  or  something  of  that  sort. 

Q.  Did  you  go  out  and  get  the  food  and  bring  it  in? 

A.  More  times  I  had  to  get  it  because  she  didn’t  get 
around  to  getting  it. 

Q.  Mr.  Osgood,  you  are  at  present  president  of  the  Blue 
Ridge  Slate  Corporation.  What  is  your  salary? 

A.  $6,000. 

Q.  Do  you  owe  any  money  at  banks  in  Charlottesville? 
A.  Owe? 

Q.  Owe. 

A.  Yes,  I  do. 

Q.  What  do  you  owe  down  there? 

A.  About  eighteen  and  one-half  thousand  dollars. 

Q.  To  one  or  more  banks? 

A.  One. 

Q.  What  is  the  name  of  that  bank? 

145  A.  Peoples  National  Bank. 

Q.  Two  separate  loans? 

A.  Yes. 

i  Q.  What  are  the  respective  amounts? 

A.  Eleven  and  seventy-five  hundred  dollars,  I  believe. 
Q.  Are  you  paying  a  monthly  amount  to  that  bank  on  one 
loan? 

A.  Yes. 

Q.  Which  loan  is  that? 

A.  The  eleven  thousand. 

Q.  Did  you  make  an  assignment  to  that  bank  of  your 
salary  so  a  certain  amount  goes  to  the  bank  from  your 
salary? 

A.  I  was  forced  to.  The  bank  insisted. 

Q.  How  much  is  that  a  month? 

A.  $200. 

Q.  Then  of  the  $500  monthly,  $200  first  goes  to  the  bank? 
A.  Yes;  they  come  right  after  the  withholding  tax. 

Q.  Then  the  withholding  tax  comes  out,  too? 

A.  That  is  $70. 

Q.  So  that  how  much  do  you  get  from  that  particular 
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source  after  the  withholding  tax  and  after  the  payment  to 
the  bank? 

A.  $230. 

Q.  And  you  have  income  from  any  other  sources? 

146  A.  Yes,  I  do. 

Q.  What  are  they,  please? 

A.  Well,  there  is  a  trust  fund  of  which  I  am  a  beneficiary 
which  is  managed  by  the  State  Street  Trust  Company  in 
Boston,  Massachusetts.  I  get  between  thirteen  and  fourteen 
thousand  dollars  a  year  from  that.  I  also  own  stock  in  a 
corporation  here  in  Washington  by  the  name  of  Maintcorr, 
Inc.,  and  they  pay  interest  of  $300  a  year  on  stock  that  I 
originally  subscribed  to  when  that  company  was  formed. 

Q.  Dividends? 

A.  It  is  interest  on  a  loan. 

Q.  Do  you  have  income  from  any  other  source? 

A.  I  do  not. 

Q.  So  then  your  only  sources  of  income  are  the  income 
from  the  trust  fund  in  Massachusetts  of  between  thirteen 
and  fourteen  thousand  a  year;  your  salary  from  the  Blue 
Ridge  Slate  Company  of  $6,000  a  year  and  $300  from  the 
Maintcorr  Company? 

A.  That  is  right. 

Q.  Mr.  Osgood,  what  are  your  taxes  each  year,  approxi¬ 
mately,  Federal  and  State? 

A.  Combined? 

Q.  Yes. 

A.  I  believe  around  $6,200. 

Q.  And  breaking  it  down,  what  is  the  amount  of  the 

147  Virginia  tax? 

A.  That  would  run  around  between  three  and  four 

hundred. 

Q.  And  the  Federal - 

The  Court:  You  mean  $400  a  year? 

The  Witness  :  Yes,  sir. 

By  Mr.  Wattawa: 

Q.  And  the  Federal  tax? 

A.  That  runs  around  $5,800  a  year. 

Q.  What  is  your  travel  expense  each  year? 

A.  Well,  in  prior  years,  three  or  four  years  ago,  it  used 
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to  be  practically  nothing  because  the  company  paid  for  it 
but  the  last  two  or  three  years,  they  have  not  been  making 
money  so  I  have  had  to  pay  for  it  myself. 

Q.  Then,  in  addition,  you  pay  interest  on  these  loans  in 
Charlottesville,  is  that  correct? 

The  Court:  How  much  is  an  average  for  what  you  pay 
for  travel,  say,  during  the  past  two  or  three  years? 

The  Witness  :  About  $500  a  year. 

By  Mr.  Watt  aw  a: 

Q.  What  does  the  interest  amount  to? 

A.  The  interest  on  all  my  bank  loans  runs  around  $950. 

Q.  That,  of  course,  is  that  your  curtailment  on  that 
note? 

148  A.  Yes. 

Q.  That  is  at  the  Peoples  National  Bank.  Do  you 
owe  any  money  up  in  Massachusetts  ? 

A.  Oh,  yes,  I  do. 

Q.  To  whom  and  for  what? 

A.  State  Street  Trust  Company,  about  $22,000. 
i  Q.  They  are  not  pressing  you  on  that,  are  they? 

A.  No,  they  are  not,  at  the  moment. 

Q.:  Do  you  owe  any  money  in  Washington,  D.  C.? 

A.  Current  debt  at  stores,  an  average  living.  I  sup¬ 
pose  I  probably  have  got  between  $750  and  $1,000  out¬ 
standing. 

Q.  How  do  you  stand  with  the  Federal  income  taxes 
to  the  Federal  Government? 

A.  I  am  delinquent. 

Q.  For  what  years  and  in  what  amount? 

A.  Well,  1951  and  ’52. 

Q.  How  much  do  you  owe  altogether? 

A.  It  will  run  in  the  neighborhood  of  $12,000. 

Q.  How  do  you  stand  for  1953? 

A.  It  is  not  paid. 

Q.  Is  that  included  in  the  $12,000  you  owe? 

A.  No. 

Q.  That  is  in  addition? 

A.  In  addition. 


Q.  How  much  would  that  be  altogether,  then,  for 
the  three  years? 

149  A.  Fifteen,  sixteen  thousand  dollars. 

Q.  Have  you  any  reason  for  becoming  in  arrears 
so  much  for  taxes? 

A.  Yes;  I  have  been  paying  this  alimony. 

Q.  In  what  amounts? 

A.  It  was  $700  a  month  and  recently  it  has  been  $600. 
Q.  Tell  the  Court  what  the  business  of  this  company  is 
in  Charlottesville? 

A.  They  manufacture  slate  roofing  granules  that  you 
imbed  in  asphalt  shingles  to  make  roofing. 

Q.  Has  the  business  of  that  company  been  increasing 
or  declining  or  remaining  stationary? 

A.  It  has  been  declining  rapidly. 

Q.  Did  it  have  a  profit  or  loss  in  1953? 

A.  Loss. 

Q.  Did  it  have  a  profit  or  loss  in  1952? 

A.  A  small  loss. 

Q.  How  about  the  first  two  months  of  this  year? 

A.  A  large  loss. 

Q.  How  about  the  financial  reserves  of  the  company? 

A.  Very  poor. 

Q.  Conditions  remain  as  they  are  and  they  don’t  improve, 
what  is  going  to  happen  to  that  company? 

A.  It  is  going  to  have  to  be  liquidated. 

150  Q.  How  soon  would  you  say? 

A.  In  two  or  three  months,  four  or  five  months  at 
the  most. 

•  •••••• 

153  Sylvan  A.  Steiner  was  called  as  a  witness  by 
counsel  for  the  defendant  and,  being  first  duly  sworn 
was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Wattawa: 

Q.  State  your  full  name,  Dr.  Steiner. 

A.  Sylvan  A.  Steiner. 


Q.  Are  you  of  the  medical  profession,  Doctor? 

A.  Yes. 

Q.  Where  do  you  have  your  office? 

A.  In  Washington. 

Q.  At  what  address? 

A.  1915  Kalorama  Road. 

Q.  Dr.  Steiner,  where  did  you  receive  your  medical  ed¬ 
ucation? 

A.  George  Washington. 

Q.  You  received  a  medical  degree  there? 

A.  Yes. 

154  Q.  WTiat  year? 

A.  1937. 

Q.  Have  you  been  practicing  medicine  in  Washington 
since  that  time? 

A.  Yes. 

Q.  Do  you  have  any  specialty? 

A.  Well,  I  do  general  practice  but  the  practicing  of 
psychiatry  supervision. 

Q.  Dc  you  belong  to  any  hospital  staff  in  Washington? 
A.  Yes. 

Q.  Which  hospitals? 

A.  All  hospitals. 

Q.  Are  you  acquainted  with  Mr.  Austin  B.  Osgood,  the 
defendant  in  this  case? 

A.  Yes. 

Q.  Are  you  acquainted  with  Katharyn  Osgood,  the 
plaintiff? 

A.  Yes. 

Q.  When  did  you  first  meet  Mr.  Osgood? 

A.  That  was  April,  1951. 

Q.  April,  1951? 

A.  Yes. 

Q.  WThat  were  the  circumstances  of  your  meeting  him? 

A.  As  a  patient. 

Q.  He  called  to  consult  you? 

155  A.  Yes. 

Q.  What  was  the  difficulty? 

A.  The  difficulty  was  chronic  alcoholism. 

Q.  Had  he  been  suffering  previously  from  alcoholism? 
A.  Yes. 
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Q.  Beginning  at  what  age? 

A.  Eighteen. 

Q.  Did  you  prescribe  for  him,  Dr.  Steiner,  at  that  time? 

A.  Yes. 

Q.  What  did  you  prescribe? 

A.  We  gave  him  antabuse. 

Q.  Did  Mr.  Osgood  consult  you  periodically  thereafter? 

A.  Yes. 

Q.  Over  what  length  of  time? 

A.  For  the  following  two  years  about  every  two  or  three 
months. 

Q.  That  would  be,  then,  beginning  in  April,  1951,  to 
about  April,  1953? 

A.  Yes. 

Q.  And  he  consulted  you  at  intervals  of  every  two  or 
three  months? 

A.  Yes;  about. 

Q.  When  he  consulted  you  on  those  ocasions,  what  was 
the  ailment,  the  illness? 

156  A.  It  was  always  the  same.  It  was  drinking. 

Q.  At  the  time  that  Mr.  Osgood  consulted  you,  did 
he  say  that  he  was  married  ? 

A.  Yes. 

Q.  Were  you  able  to  determine  what  effect  the  marriage, 
if  any,  was  having  on  his  condition? 

Mr.  Shapiro  :  I  object,  if  the  Court  please. 

The  Court:  Unless  it  is  connected  up,  I  don’t  see  how 
the  doctor  would  be  in  a  position  to  testify  to  that  unless 
you  propose  to  show  that  the  motive  in  drinking  was  be¬ 
cause  of  marital  troubles,  although  the  indication  is  he  had 
the  chronic  alcoholism  long  before  marriage. 

Mr.  Wattawa:  Yes.  What  I  wanted  to  bring  out  was 
whether  the  marriage  aggravated  that  condition. 

The  Court:  I  will  ask  the  doctor  direct  before  I  rule. 

Doctor,  what  we  are  interested  in  is  this:  You  give  the 

Court  the  impression  that  the  patient  was  being  treated  by 

vou  for  chronic  alcoholism. 

* 

The  Witness:  Yes. 

The  Court  :  And  it  showed  a  history  beginning  at  the  age 
of  18  and  you  were  treating  a  man  of  approximately  40 
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years  of  age  so  the  condition  had  continued  better  than  22 
years,  half  his  life. 

Was  there  anything  that  you  found,  professionally, 

157  in  his  marital  status  that  was  aggravating  or  con¬ 
tinuing  this  condition? 

The  Witness:  Well,  the  marriage — of  course,  we  did  talk 
about  it  quite  often. 

The  Court:  What  I  am  interested  in  is  this:  Was  the 
fact  of  the  marital  troubles  a  motive  for  setting  him  off? 
The  Witness  :  Yes. 

The  Court:  Or  did  he  drink  whether  he  was  married  or 
single? 

The  Witness:  Obviously,  whether  he  was  married  or 
single. 

The  Court:  Obviously,  he  did  what? 

The  Witness:  He  drank. 

The  Court:  He  drank  whether  he  was  married  or 
single? 

The  Witness  :  Yes ;  I  would  say  that  he  certainly,  during 
marriage,  from  my  observation  drank  more  frequently. 
The  Court:  Drank  more  frequently? 

The  Witness:  Yes. 

The  Court:  I  will  overrule  the  objection. 

By  Mr.  Watt  aw  a: 

Q.  Can  you  state  what  circumstances  there  might  have 
been  in  his  married  life  which  brought  about  this  aggrava¬ 
tion  ? 

Mr.  Shapiro:  Your  Honor,  I  object. 

The  Court:  I  am  afraid  it  is  a  factual  situation 

158  that  if  he  drank  more,  he  probably  saw  the  doctor 
more  frequently.  The  only  possible  basis  would  be 

on  the  history,  in  taking  his  history  certain  things  were 
occurring  which  grew  out  of  the  marriage  and  I  will  admit 
that. 

By  Mr.  Wattawa  : 

Q.  Were  there  certain  things  occurring  that  grew  out 
of  the  marriage? 

A.  Yes. 


The  Court:  I  assume,  in  your  care  and  treatment  of  him, 
you  took  his  history? 

The  Witness:  Yes. 

The  Court:  In  the  course  of  taking  the  history,  did  you 
ascertain  he  had  married  Katharyn  F.  Osgood? 

The  Witness:  Yes. 

The  Court:  Did  your  history  indicate  at  the  time  that  you 
were  his  doctor  that  he  was  then  married  to  her? 

The  Witness:  Yes. 

The  Court:  Was  there  anything  in  the  history  that  you 
took  in  his  case  that  aggravated  or  motivated  his  excessive 
drinking? 

The  Witness:  Yes.  First,  the  patient  was  sexually  frus¬ 
trated. 

The  Court:  The  patient,  himself,  was  frustrated? 

The  Witness:  Yes. 

The  Court:  When  did  his  history  indicate  that 
159  set  in?  He  was  married  in  1949. 

The  Witness:  Yes.  Well,  apparently,  it  had  been 
going  on  more  or  less,  as  I  recollect,  since  he  was  married. 

The  Court:  This  gentleman  has  been  married  three 
times. 

The  Witness:  I  mean  his  present  marriage. 

The  Court:  When  he  was  married  to  his  present  wife, 
Katharyn  F.  Osgood? 

The  Witness:  Yes. 

The  Court:  There  was  no  showing  of  frustration  in  the 
marriage  to  the  other  two  wives? 

The  Witness:  I  didn’t  see  any. 

The  Court:  You  mean  the  history  didn’t  indicate  there 
was  any  frustration? 

The  Witness:  No. 

The  Court:  What  was  the  type  of  frustration,  that  he 
was  denied  sexual  intercourse? 

The  Witness:  He  was  denied  sexual  intercourse. 

The  Court:  He  was  impotent  himself? 

The  Witness:  No. 

The  Court:  When  did  he  say  that  set  in  with  reference 
to  his  marriage  in  1949? 

The  Witness:  As  I  recollect,  I  didn’t  give  Mr.  Osgood 
psychiatric  care  so  I  didn’t  keep  notes  of  these  discussions. 


However,  as  I  recollect,  it  was  practically  since 

160  the  marriage  took  place  but  it  became  worse. 

The  Court:  Did  he  give  you  a  history  of  being 
married  in  August  of  1949? 

The  Witness:  Yes. 

The  Court:  Did  he  give  you  a  history  of  a  child  being 
bom  of  the  marriage  approximately  nine  months  later  in 
May,  1950? 

The  Witness:  Yes. 

The  Court:  When  did  he  time  the  frustration? 

The  Witness:  Well,  as  I  say,  I  don’t  "recollect  the  exact 
date  because  it  wasn’t  my  purpose  to  give  him  psychiatric 
care. 

The  Court:  I  appreciate  that  but  what  we  are  trying  to 
get  is  the  time.  These  parties  apparently  lived  together  until 
July  of  1952  so  the  marriage,  for  the  whole  period,  covered 
about  three  years  and  in  that  time  there  was  a  child  bom. 

iThe  Witness:  Yes.  Well,  to  be  exact,  I  know  that  I 
saw  him  in  April  of  1951  and  his  wife  was  at  that  time  deny¬ 
ing  him  sexual  intercourse. 

i  Mr.  Wattawa:  I  didn’t  hear  that  last,  Your  Honor. 

The  Court:  His  testimony  is  he  saw  him  in  consultation 
in  April  of  1951  and  the  history  was  that  his  wife  was 
denying  him  sexual  intercourse  at  that  time. 

By  Mr.  Wattawa: 

161  Q.  Did  you  find  evidence  of  that  in  successive  con¬ 
sultations? 

A.  Yes. 

Q.  And,  as  I  recall,  Mr.  Osgood  consulted  you  roughly 
during  the  period  April  1, 1951,  to  April,  1953? 

A.  That  is  right. 

Q.  At  intervals  of  two  or  three  months? 

A.  Correct. 

Q.  Did  you  at  any  time  recommend  that  Mr.  Osgood  be 
hospitalized? 

A.  Yes. 

Q.  Where  did  you  send  him,  Doctor? 

A.  Well,  on  one  occasion,  to  the  Washington  Sanitarium. 

Q.  Could  you  fix  the  time  of  the  year? 

A.  Not  exactly.  I  believe  it  was  1952. 
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Q.  And  then  did  an  occasion  arise  that  yon  recommended 
that  he  go  to  a  hospital  in  Philadelphia  for  treatment? 

A.  Yes ;  that  was  also  in  1952. 

Q.  In  the  summer  of  1952? 

A.  I  beg  yonr  pardon? 

Q.  Would  you  fix  the  time,  please? 

A.  No,  I  don’t  remember  the  month. 

Q.  Was  it  in  the  summer  of  1952? 

A.  Yes,  it  was ;  it  was  in  the  summer. 

Q.  Do  you  know  whether  or  not  he  went  up  there? 
162  A.  Yes,  he  did. 

Q.  Can  you  state,  Doctor,  what  course  of  treat¬ 
ment  would  be  required  by  Mr.  Osgood  to  try  to  cure  this 
ailment? 

Mr.  Shapiro  :  If  he  knows. 

By  Mr.  Wattawa  : 

Q.  I  asked  him  whether  he  could  state. 

A.  Yes,  I  do. 

Q.  Can  you  state  that,  Doctor? 

A.  He  would  probably — of  course  nobody  could  predict 
exactly — but  it  would  probably  take  five  years  of  intensive 
psychiatric  treatment. 

Q.  And  that  would  be  toward  reducing  or  curing  that 
ailment  of  alcoholism? 

A.  Yes. 

Q.  Could  you  give  us  an  idea  of  what  the  expense  of  that 
would  be? 

A.  It  would  be  roughly  $300  a  month  for  the  first  two 
or  three  years,  at  least. 

Q.  $300  a  month  for  the  first  two  or  three  years? 

A.  Yes. 

Q.  And  after  that? 

A.  Probably  $200  a  month. 

Q.  For  the  balance  of  the  five-year  period? 

A.  Yes. 

Mr.  Wattawa:  That  is  all. 

•  **•••• 
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176  James  R.  Steed,  was  called  as  a  witness  by  counsel 
for  the  defendant  and,  being  first  duly  sworn,  was 

examined  and  testified  as  follows : 

Dibect  examination. 

By  Mr.  Wattawa  : 

Q.  Will  you  state  your  name,  please? 

A.  James  R.  Steed. 

Q.  Where  do  you  live? 

A.  Charlottesville,  Virginia. 

Q.  What  is  your  profession? 

A.  I  am  with  the  Blue  Ridge  Slate  Corporation  as  secre¬ 
tary  and  a  director. 

Q.  Where  is  that  corporation  located? 

A.  410  East  Jefferson  Street  in  Charlottesville. 

Q.  Is  that  the  same  corporation  of  which  Mr.  Osgood  is 
the  president? 

177  A.  That  is  correct. 

Q.  How  long  have  you  been  with  that  corporation 
as  an  employee  or  officer? 

A.  I  have  been  there  as  an  employee  since  the  fall  of  1930 
and  as  an  officer  since  March  of  1941. 

Q.  In  connection  with  your  duties,  Mr.  Steed,  do  you 
have  anything  to  do  with  the  company’s  financial  affairs? 

A.  Yes;  I  have  charge  of  the  corporation  books.  Actu¬ 
ally,  they  are  in  my  charge.  I  don’t  do  all  of  the  detail 
work  but  they  are  actually  in  my  charge.  I  am  residing 
officer  in  Charlottesville. 

Q.  Are  you  familiar  with  the  company’s  financial  condi¬ 
tion  from  time  to  time? 

A.  Yes. 

Q.  You  are,  of  course,  acquainted  with  Mr.  Osgood? 

A.  Yes,  sir. 

Q.  When  did  you  first  meet  him  ? 

A.  In  the  fall  of  1940,  in  October. 

Q.  Are  you  acquainted  with  Mrs.  Osgood? 

A.  Yes,  sir. 

Q.  Mrs.  Osgood,  the  plaintiff,  and  when  did  you  first 
meet  her? 

A.  Well,  it  was  on  Memorial  Day  weekend  in  1949. 
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Q.  Where  was  that? 

A.  In  Charlottesville  at  the  Keswick  Country  Club. 
178  Q.  Will  yon  state,  Mr.  Steed,  what  is  the  company’s 
business? 

A.  The  manufacture  of  roofing  granules.  It  is  ground  up 
slate  for  composition  roofing. 

Q.  Are  you  able  to  state  whether  the  company’s  business 
has  been  decreasing  or  increasing,  or  whether  it  has  re¬ 
mained  stationary  for  the  last  two  or  three  years? 

A.  For  the  last  three  years,  it  has  been  decreasing 
steadily. 

Q.  Did  the  company  make  a  profit  in  1951  ? 

A.  A  little  over  $2,000. 

Q.  Did  it  make  a  profit  in  1952? 

A.  No,  sir. 

Q.  How  much  was  the  loss? 

A.  A  little  over  $7,000. 

Q.  How  about  1953? 

A.  A  loss  of  a  little  over  $6,000. 

Q.  Can  you  state  the  situation  with  respect  to  January 
and  February  of  1954? 

A.  This  past  January,  we  lost  a  little  over  $4,000.  I 
don’t  have  the  record  for  February  yet,  but  the  business 
was  less  and  the  loss  will  be  equally  as  great  if  not  greater. 
Q.  Does  the  company  have  financial  reserves? 

A.  No,  sir. 

•  ••••••• 

185  By  Mr.  Wattawa: 

Q.  Mr.  Steed,  you  testified,  I  believe,  that  you  met  Mr. 
Osgood  the  first  time  in  1940. 

A.  Yes,  sir. 

186  Q.  Can  you  tell  us  where  you  met  him? 

A.  I  met  him  at  the  Esmont,  Virginia,  plant  of  the 
Blue  Ridge  Slate  Corporation. 

Q.  What  was  he  doing  there,  if  you  know? 

A.  He  had  just  been  elected  president  of  the  corporation 
and  came  out  to  make  an  inspection  of  the  property. 

Q.  Was  he  living  in  Virginia  at  that  time,  if  you  know? 

A.  No,  sir;  he  was  living  in  Boston  or  near  Boston. 
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Q.  Did  a  time  come  when  he  moved  to  Virginia? 

A.  Yes,  sir ;  he  moved  to  Virginia  in  the  fall  of  1942. 

Q.  And  did  he  take  np  living  quarters  there? 

A.  Yes,  sir;  he  rented  a  home  at  Farmington. 

Q.  Farmington? 

A.  Yes,  sir;  about  six  miles  from  Charlottesville. 

Q.  Did  you  visit  him  there? 

A.  Yes,  sir. 

Q.  Can  you  state  how  long  he  remained  at  Farmington, 
Virginia? 

A.  Until  the  fall  of  1944. 

Q.  And  are  you  able  to  state  where  he  went  then? 

A.  He  bought  a  small  farm  outside  of  Charlottesville; 
Carter  Ridge  Farm  and  he  moved  there. 

Q.  Are  you  able  to  state  how  long  he  remained  at  the 
Carter  Ridge  Farm? 

187  A.  Well,  he  left  there  more  or  less  permanently  in 
December  of  1948. 

Q.  Are  you  able  to  state  where  he  moved  then? 

A.  He  moved  to  an  apartment  on  Lewis  Mountain  Road 
in  Charlottesville. 

Q.  How  are  you  able  to  state  that  he  lived  at  these  differ¬ 
ent  places? 

A.  I  visited  him  there.  I  was  living  there  myself.  I 
knew  of  my  own  knowledge. 

Q.  Did  you  help  him,  at  times,  move  into  those  places  ? 

A.  Not  into  Farmington.  I  helped  him  move  to  Carter 
Ridge  Farm  and  Lewis  Mountain  Road. 

Q.  When  did  he  move  to  Lewis  Mountain  Road? 

A.  Some  time  in  December,  1948. 

Q.  Is  that  Lewis  Mountain  Road  near  Charlottesville? 

A.  It  is  within  the  city  limit. 

Q.  And  Carter  Ridge  Farm? 

A.  It  is  about  four  miles  away. 

Q.  Where  is  Farmington  with  relation  to  Charlottes¬ 
ville? 

A.  About  six  miles  west  of  Charlottesville. 

Q.  Can  you  state  how  long  he  remained  at  Lewis  Moun¬ 
tain  Road? 

A.  He  moved  over  there  in  September  of  1950. 


Q.  Will  you  state,  Mr.  Steed,  whether  or  not  Mr.  Osgood 
has  quarters  at  your  home  and  has  had  them  since 

188  September,  1950? 

A.  Yes,  he  did. 

Q.  And  how  often  has  he  occupied  those  quarters? 

A.  Oh,  about  an  average  of  once  a  month. 

Q.  Once  a  month  from  September  of  1950  up  to  the  pres¬ 
ent  time? 

A.  Yes,  sir ;  with  the  exception  of  this  year. 

Q.  You  testified,  Mr.  Steed,  that  Mr.  Osgood’s  salary 
from  the  corporation  is  $6,000  a  year.  Are  there  any  de¬ 
ductions  from  that  salary  before  it  is  paid  over  to  him? 

A.  Yes,  sir. 

Q.  Will  you  state  what  that  deduction  is,  please? 

A.  Well,  he  has  a  note  in  the  Peoples  Bank  of  Charlottes¬ 
ville  and  he  made  an  agreement  with  the  bank  that  the 
corporation  would  deduct  $200  a  month  to  pay  on  this  note. 
That  covered  principal  and  some  interest. 

Q.  His  monthly  salary  is  $500  a  month  and,  before  that 
is  paid  to  him,  $200  is  taken  out,  is  that  right? 

A.  Yes,  sir,  that  $200  is  taken  off. 

Q.  And  paid  to  the  bank? 

A.  Yes,  sir. 

Q.  As  curtailment  of  that  note? 

A.  Curtailment  of  the  note  and  interest. 

Q.  Is  there  any  other  deduction? 

A.  Of  course,  we  take  out  the  withholding  tax. 

189  That  is  around  approximately  $60  a  month  and  so¬ 
cial  security  would  be  about,  well,  it  must  be  $12  a 

month. 

Q.  Then  what  amount  does  Mr.  Osgood  receive  from 
your  company  every  month  after  his  payment  to  the  bank 
and  after  payment  for  taxes? 

A.  I  would  have  to  check  that.  There  is  one  other  thing. 
We  also  deduct  interest  on  a  $7,000  note  he  has  at  the  bank 
and  that  comes  in  quarterly.  Would  you  want  an  average? 
Q.  Yes,  the  monthly  average. 

A.  It  would  average  about  $192. 

Q.  Out  of  the  $500? 

A.  Out  of  the  $500,  yes,  sir. 
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Q.  Mr.  Steed,  as  I  recall,  you  stated  you  met  Mrs.  Osgood 
the  first  time  around  Memorial  Day,  1949,  in  Charlottes¬ 
ville? 

A.  Yes,  sir. 

Q.  And  under  what  circumstances  did  you  meet  her? 
Was  she  introduced  by  Mr.  Osgood? 

A.  She  was  introduced — she  was  staying  at  the  club — 
and  she  was  introduced  by  Mr.  Osgood. 

Q.  Where  did  this  take  place? 

A.  At  the  Keswick  Country  Club.  That  is  near  Char¬ 
lottesville. 

Q.  Can  you  state  whether  or  not  Mr.  Osgood  was 

190  under  the  influence  of  liquor  on  that  occasion? 

A.  Yes,  sir,  he  was. 

Q.  Prior  to  August,  1949,  did  you  have  any  telephone  con¬ 
versation  with  Mrs.  Osgood  ? 

A.  Yes,  sir,  I  did. 

Q.  What  was  the  occasion?  Did  you  telephone  to  her 
or  did  she  telephone  to  you? 

A.  Both  ways.  She  would  call  the  office  and,  at  times,  I 
would  call  her  trying  to  locate  Mr.  Osgood. 

Q.  Where  did  she  call  from? 

A.  She  was  living  at  that  time  with  her  mother  at  the 
Shoreham  Hotel. 

Q.  What  was  the  purpose  of  her  calls  to  you,  if  she  stated 
the  purpose? 

i  A.  At  times,  she  wanted  to  find  out  when  he  was  coming 
back  to  Washington.  Other  times,  she  would  want  to  know 
when  he  was  coming  and  what  condition  he  was  in. 

Mr.  Shapiro:  Your  Honor,  I  don’t  know  the  relevancy  of 
these  questions. 

The  Court:  I  assume  it  bears  on  the  residence. 

Mr.  Wattawa  :  And  also  on  the  point  that  prior  to  her  mar¬ 
riage,  she  knew  he  was  addicted  to  liquor. 

The  Court:  You  may  proceed.  I  will  overrule  the  ob¬ 
jection. 

Mr.  Shapiro:  Exception,  Your  Honor. 

191  By  Mr.  Wattawa  : 

Q.  Mr.  Steed,  what  did  she  ask  in  these  telephone 
conversations  ? 


A.  She  would  ask  where  he  was,  what  he  was  doing  and 
right  often  what  condition  he  was  in. 

Q.  By  that,  did  she  mean  drunk  or  sober? 

A.  That  is  right. 

Q.  How  often  did  that  occur! 

A.  Twelve  or  fifteen  at  times. 

Q.  Would  you  say  that  was  in  the  first  half  of  1949? 

A.  Yes,  sir. 

Q.  And  prior  to  August  of  1949? 

A.  Yes,  sir. 

Q.  Did  you  have  any  telephone  conversation  with  Mrs. 
Osgood  in  1951? 

A.  Yes. 

Q.  When? 

A.  All  through  the  year. 

Q.  Pardon  me? 

A.  All  through  the  year. 

Q.  What  was  the  purpose  of  those  telephone  calls? 

A.  Well,  Mr.  Osgood’s  business  was  in  Charlottesville. 
He  was  there  off  and  on  and  she  was  trying  to  find  out 
where  he  was  and  what  he  was  doing. 

Q.  Did  she  refer  to  him  in  any  manner  or  call  him 
192  any  names  ? 

Mr.  Shapiro:  I  object,  if  the  Court  please.  The 
question  is  leading. 

The  Court:  It  may  be  leading  but,  on  the  form  of  it,  I 
will  overrule  your  objection  and  also  on  relevancy. 

You  may  ask. 

The  Witness:  Yes,  she  did  say. 

By  Mr.  Wattawa: 

Q.  What  did  she  call  him? 

A.  There  are  ladies  present - 

Q.  Pardon  me? 

The  Court:  What  were  the  terms?  Were  they  terms  of 
endearment  or  the  opposite? 

The  Witness:  They  were  very,  very  derogatory  to  him. 

By  Mr.  Wattawa: 

Q.  Were  they  very  abusive? 

A.  Abusive,  I  would  say. 


Q.  Mr.  Steed,  has  Mrs.  Osgood  ever  been  in  your  home  oc¬ 
cupying  the  quarters  reserved  for  Mr.  Osgood? 

A.  Only  once. 

Q.  When  was  that? 

A.  That  was  in  September,  1950. 

Q.  Mr.  Steed,  what  is  the  compensation  that  Mr.  Osgood 
pays  for  the  quarters  in  your  home? 

193  A.  Well,  it  is  the  fact  that  I  am  furnishing  my 
home.  About  half  of  my  home  is  furnished  with  his 
furniture.  He  allowed  me  to  use  it  because  I  got  over  ex¬ 
tended  when  I  bought  the  home. 

Q.  Is  there  insurance  on  that  furniture? 

A.  Yes,  sir. 

Q.  In  whose  name? 

A.  In  Mr.  Osgood’s  name. 

Q.  Who  pays  the  premium? 

A.  Mr.  Osgood. 

Mr.  Wattawa  :  That  is  alL 


197  The  Court  :  In  connection  with  the  mother’s  owner¬ 
ship  of  stock,  is  there  a  proxy  for  that? 

The  Witness  :  Yes,  sir. 

The  Court:  Who  holds  the  proxy? 

The  Witness:  She  signs  it  each  year. 

The  Court:  To  whom  does  she  give  the  voting  power? 
The  Witness:  To  Mr.  Osgood  or  myself. 

198  The  Court:  If  he  has  that  proxy,  does  he  have 
control? 

The  Witness:  Yes,  if  he  has  that  proxy. 

,The  Court:  How  much  would  the  combination  of  his  own 
stock  plus  the  stock  from  the  guardianship  of  his  uncle 
and  the  stock  of  his  mother,  how  much  would  that  be,  per¬ 
centage-wise? 

The  Witness  :  That  would  give  him  about  two- thirds. 
The  Court:  Sixty-six  percent? 

The  Witness  :  Yes ;  66  percent. 
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199  The  Court:  What  was  Mr.  Osgood’s  salary  in  the 
year  1953  as  an  officer  ? 

The  Witness:  In  1953,  it  was  $11,500. 

The  Court:  When  was  it  cut  to  $6,000? 

The  Witness:  December  1. 

The  Court  :  Excuse  me. 

By  Mr.  Shapiro  : 

Q.  On  December  1  you  had  this  meeting  over  in  Arlington, 
Virginia,  did  you  not? 

A.  No,  sir. 

Q.  You  did  not? 

A.  In  December? 

Q.  Yes,  just  two  days  before  he  appeared  before  the 
Domestic  Relations  Commissioner? 

200  A.  That  was  a  directors’  meeting. 

Q.  You  reduced  his  salary  at  that  meeting,  did 
you  not? 

A.  That  is  right. 

Q.  You  were  there  and  he  was  there? 

A.  That  is  right. 

Q.  Only  the  two  of  you? 

A.  Yes. 

•  •••••• 

202  Q.  Does  Mr.  Osgood  own  a  Cadillac  automobile? 

A.  No,  sir. 

Q.  Does  the  company  own  one? 

A.  No,  sir. 

Q.  Who  owns  it  now,  if  you  know? 

A.  I  am  not  real  positive  but  I  think  I  know.  I  couldn’t 
swear  to  it. 

Q.  Is  it  in  the  name  of  Mrs.  Tompkins? 

A.  That  is  correct. 

Q.  And  that  was  the  car  that  was  owned  by  the  Blue 
Ridge  Slate  Corporation  before,  is  that  correct? 
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A.  I  think  that  is  correct. 

203  Q.  And  also  the  same  car  that  is  now  in  Mrs. 

Tompkins’  name  was  owned  by  the  corporation,  did 
it  not  have  Florida  tags  on  it? 

A.  Yes,  it  did. 

•  •••••• 

214  Redirect  Examination 
By  Mr.  Wattawa: 

Q.  How  many  accounts  does  the  company  have  now,  Mr. 
Steed  ? 

A.  About  seven. 

Q.  And  how  many  did  it  have  last  year  at  this  time? 
A.  Seven.  We  gained  one  and  lost  one. 

Q.  Mr.  Grant,  as  I  understand,  gets  no  salary? 

A.  That  is  correct. 

Q.  Where  are  the  plants  of  the  company  located? 

A.  They  are  both  in  Virginia — 

Mr.  Shapiro  :  I  object  to  these  questions  on  redirect. 
iThe  Court:  It  is  already  in  the  record  but  you  may  go 

into  it.  One  is  at  Buckingham  and  the  other - 

The  Witness:  The  other  is  at  Esmont. 

By  Mr.  Wattawa: 

Q.  And  the  offices  are  located  where? 

A.  In  Charlottesville. 

Q.  There  has  been  testimony  here  that  Mr.  Os- 

215  good’s  salary  was  cut  in  half  as  of  December,  1953. 
Can  you  state  who  initiated  that  change? 

A.  Mr.  Grant  did,  in  December. 

Q.  Mr.  Grant  did? 

A.  Mr.  Grant  did,  yes,  sir. 

Q.  When  did  he  do  that? 

A.  He  had  talked  to  me  two  or  three  times  during  the 
summer.  We  telephoned  frequently. 

Q.  The  summer  of  1953? 

A.  1953. 


Q.  As  a  result  of  Mr.  Grant  urging  it,  the  Company 
eventually  took  this  action? 

A.  That  is  correct. 

Q.  At  the  meeting  held  in  Arlington,  did  Mr.  Grant 
concur? 

A.  He  concurred. 

Q.  In  the  action  of  the  two  directors? 

A.  He  concurred. 

Q.  Can  you  state  from  your  records  how  much  the  com¬ 
pany  paid  out  in  1952  for  traveling  expenses? 

A.  May  I  refer  to  the  record? 

The  Court:  Yes,  indeed. 

Mr.  Shapiro:  And  for  entertainment. 

The  Court:  You  asked  him  how  much  they  paid  for 
traveling  expenses? 

216  Mr.  Wattawa:  Yes. 

By  Mr.  Wattawa: 

Q.  How  much  the  company  paid  out  for  traveling  ex¬ 
penses  and  I  wish  you  would  start  with  1951,  if  you  will? 

A.  In  1951  it  was  $532. 

Q.  And  in  1952? 

A.  $411. 

Q.  And  in  1953? 

A.  $1,033. 

Q.  Can  you  state,  Mr.  Steed,  how  much  of  those  sums  Mr. 
Osgood  received? 

A.  In  1951,  I  don’t  recall  of  him  having  received  any 
of  it.  He  may  have  received  a  small  amount 

In  1952,  it  'was  all  my  expense  account  and  in  1953,  around 
$300  of  it  was  Mr.  Osgood’s. 

Q.  Have  there  been  any  payments  to  him  in  1954  for 
traveling  expenses? 

A.  No,  sir. 


Mr.  Wattawa:  That  is  alL 
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219  Austin  Branch  Osgood, 

the  defendant,  having  been  previously  duly  sworn, 
resumed  the  stand  and  testified  further  as  follows: 

Direct  Examination  (Resumed) 

By  Mr.  Wattawa  : 

Q.  Mr.  Osgood,  referring  to  yesterday’s  testimony,  did 
you  ever  leave  1028  Connecticut  Avenue  in  the  company  of 
police  officers? 

A.  No. 

Q.  How  long  is  it  since  you  have  seen  your  son,  Kevin? 

A.  The  last  time  I  saw  my  son  was  a  year  ago  last  Thanks¬ 
giving. 

Q.  In  November,  1952? 

A.  That  is  correct. 

Q.  Have  you  sought  to  see  him  since  that  time? 

A.  Yes;  I  have  on  numerous  occasions. 

Q.  What  steps  did  you  take? 

A.  Well,  when  I  knew  my  wife’s  telephone,  which  is  an 
unlisted  number — and  I  had  an  awful  job  getting  it — when 
I  did  know  it,  I  called  up  three  or  four  times  and  tried  to 
see  him.  I  was  refused. 

I  asked  her  if  I  could  take  him  out  for  lunch  or  supper. 
I  was  told  I  could  not  take  him  to  a  meal  at  all  but  I  could 
see  him  in  the  park  with  the  nurse.  I  was  further  told  that 
if  I  wanted  to  make  any  other  contacts,  to  make  an 

220  appointment  to  see  him,  that  I  should  contact  Mr. 
Shapiro  and  make  the  appointment  through  him. 

Q.  You  and  your  wife  separated  on  July  4,  1949,  is  that 
correct. 

A.  1952. 

Q.  July,  1952. 

A.  That  is  right. 

Q.  What  happened  on  that  occasion?  Did  she  leave  or 
did  you  leave? 

A.  She  left  and  took  the  child  with  her. 
i  Q.  Where  did  she  go,  do  you  know? 

A.  I  believe  she  went  to  her  mother’s  apartment. 

Q.  Did  you  stay  on  at  that  apartment? 
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A.  Yes. 

Q.  For  how  long! 

A.  Until  the  16th  of  July. 

Q.  Then  where  did  you  go  ? 

A.  To  the  hospital  in  Philadelphia. 

Q.  How  long  did  you  stay  there? 

A.  Just  over  three  weeks. 

Q.  During  the  time  that  you  and  the  plaintiff  lived  to¬ 
gether,  were  you  ever  unfaithful  to  her? 

A.  Never. 

Q.  When  did  you  first  meet  the  corespondent  in  this 
case? 

221  A.  About  the  middle  of  September,  1952. 

Q.  And  how  long  was  that  after  you  and  your 
wife  had  separated? 

A.  Two  and  one-half  months. 

Q.  Had  you  ever  seen  this  lady  before? 

A.  Never. 

Q.  Did  your  wife,  during  the  time  you  lived  together, 
ever  address  any  abusive  language  to  you? 

A.  Often. 

Q.  What  did  she  say?  What  did  she  call  you? 

The  Court:  I  don’t  know  that  that  is  necessary  to  spread 
on  the  record.  Was  it  derogatory  to  you? 

The  Witness:  Very. 

By  Mr.  Wattawa  : 

Q.  Was  it  abusive? 

A.  Very, 

Q.  Was  it  profane? 

A.  Very, 

Q.  Did  she  address  any  language  to  you  with  respect 
to  your  mother. 

A.  She  did. 

Q.  Was  that  abusive  and  profane  ? 

A.  It  was. 

Q.  And  with  respect  to  your  children  by  your  first 
wife? 

A.  Also. 

Q.  And  your  first  wife? 


222 
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A.  Also. 

Q.  It  was  abusive  and  profane! 

A.  Yes. 

Q.  Did  you  ever  strike  the  plaintiff? 

A.  No. 

Q.  Mr.  Osgood,  tell  us,  please,  what  your  living  ex¬ 
penses  are? 

Mr.  Shapiro  :  I  object,  if  the  Court  please,  to  his  giving 
him  any  figures. 

The  Court  :  You  may  ask  him  if  he  has  prepared  it  and, 
if  so,  he  may  testify. 

Mr.  Shapiro:  He  is  taking  the  Domestic  Relations  Com¬ 
missioner’s  report.  I  think  he  ought  to  know  what  his 
expenses  are. 

The  Court  :  Go  ahead.  We  don ’t  want  all  this  delay. 

How  much  does  it  cost  you  to  live? 

The  Witness:  I  think  it  is  in  the  file  so  I  don’t  see  any 
sense  in  going  through  it,  if  you  don’t  want  it. 
i  The  Court:  I  just  want  to  know  if  there  is  any  change. 

The  Witness:  This  thing  shows  $1,033.83  total  income 
per  month. 

223  The  Court:  Income  or  expenses? 

The  Witness:  That  is  income.  This  thing  is  a 

deficit. 

The  Court  :  What  we  are  primarily  interested  in  is  how 
much  are  your  living  expenses?  In  the  last  report  of 
the  Domestic  Relations  Commissioner — 

The  Witness:  It  shows  around  $1,687  of  which  $600  is 
alimony,  I  think,  Your  Honor. 

The  Court:  Let’s  see  how  this  runs.  This  last  report  is 
filed  January  8, 1954  and,  by  schedule,  it  shows  a  total  ex¬ 
pense  claimed  on  your  part  of  $1,687.78,  including  the  pres¬ 
ent  $600  a  month  alimony. 

The  Witness:  Yes,  Your  Honor. 

The  Court:  So  your  expenses  for  living  expenses  would 
be  slightly  more  than  a  thousand  dollars  a  month ;  not  quite 
that? 

The  Witness  :  Yes. 

The  Court:  A  thousand  dollars  a  month? 

The  Witness:  Right,  but  that  doesn’t  include  any  taxes. 
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Mr.  Shapiro:  You  haven’t  paid  any. 

The  Witness:  That  is  right. 

The  Court:  Go  ahead,  Mr.  Wattawa. 

By  Mr.  Wattawa  : 

Q.  Mr.  Osgood,  in  order  that  the  record  may  be 

224  very  clear,  will  you  state  again  what  your  gross 
income  is? 

A.  Gross;  roughly  $19,000. 

Q.  How  much? 

A.  $19,000. 

Q.  What  is  that  comprised  of? 

A.  $13,000  from  the  Trust  Company;  $6,000  from  the 
Slate  Company  and  $300  from  Maintcorr. 

Q.  What  are  your  expenses,  I  mean  for  taxes,  interest? 
A.  Do  you  want  it  broken  down  or  the  total? 

Q.  Broken  down. 

A.  Travel  and  entertainment,  $500;  interest,  $950;  Vir¬ 
ginia  tax,  $400;  Federal  tax,  $5,800;  total  $7,650. 

Added  to  that  is  $1,800  which  I  am  paying  on  that  note 
to  the  bank. 

Q.  At  Charlottesville? 

A.  Yes. 

Q.  What  do  those  items  add  up  to? 

A.  $9,450. 

Q.  Deduct  that  from  the  gross  income  and  tell  the  Court 
what  the  net  is. 

A.  $9,850. 

Q.  How  much  is  that  a  month? 

A.  About  $820. 

Q.  You  testified  yesterday,  Mr.  Osgood,  as  to  the  pay¬ 
ment  you  were  making  for  the  support  and  mainte- 

225  nance  of  Mrs.  Osgood  at  the  time  of  the  separation 
and  also  the  incidental  items.  During  your  married 

life  with  her,  had  you  given  her  any  gifts  in  addition  to  the 
support? 

A.  Yes. 

Q.  Can  you  expand  on  that? 

A.  Well,  I  gave  her  three  or  four  valuable  items  and 


the  usual  gifts  that  you  do  give  at  various  times,  birth¬ 
days  and  Christmas  and  so  forth. 

Mr.  Wattawa:  I  have  a  collection  of  receipts  I  would 
like  to  have  the  Clerk  mark  for  identification. 

(Tax  receipts  were  marked  Defendant’s  Exhibit  No.  5 
for  identification.) 

By  Mr.  Wattawa  : 

Q.  Mr.  Osgood,  you  testified  the  other  day  that  you 
have  been  paying  taxes  to  the  State  of  Virginia  since  1942. 

A.  That  is  correct. 

Q.  And  what  were  the  different  types  of  taxes  you  paid? 

A.  Personal  property,  income,  capitation,  poll  tax. 

Q.  I  show  you  a  collection  of  papers  marked  Defendant’s 
Exhibit  No.  5  for  identification  and  ask  you  if  you  can 
state  what  that  is. 

A.  Those  are  tax  receipts  from  the  Commonwealth  of 
Virginia. 

Q.  For  which  years? 

A.  Well,  there  are  various  ones  here,  1943,  ’44. 

226  The  Court:  I  don’t  think  we  would  be  interested 
beyond  1952  or  1950,  approximately,  when  the  par¬ 
ties  were  living  together.  1943  would  not  be  relevant. 

Mr.  Wattawa:  Except  to  show  background,  Your  Honor. 

The  Court  :  He  can  testify  he  paid  taxes,  as  I  think  he 
did,  from  the  time  he  moved  to  Charlottesville. 

The  Witness:  1950,  ’51,  ’51,  ’52,  ’52  and  ’53. 

Mr.  Wattawa  :  I  would  like  to  offer  this  in  evidence. 

The  Court:  Any  objection? 

Mr.  Shapiro:  No  objection. 

The  Court:  Very  well,  let  them  be  received. 

(Defendant’s  Exhibit  No.  5  previously  marked  for  iden¬ 
tification,  was  received  in  evidence.) 

By  Mr.  Wattawa: 

Q.  Mr.  Osgood,  have  you,  since  1951,  received  any  pay¬ 
ment  from  the  Blue  Ridge  Slate  Corporation  other  than 
payments  for  salary? 
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A.  I  believe  in  December  of  1953  I  got  about  $200.  In 
’51  and  ’52  I  didn’t  get  anything. 

The  Court  :  What  was  that,  a  bonus  or  extra  payment? 
The  Witness:  No,  that  was  a  business  trip  to  Chicago. 
The  Court:  A  reimbursement  of  expense? 

The  Witness:  Exactly. 

By  Mr.  Wattawa  : 

227  Q.  You  received  no  payment  or  reimbursements 
for  expenses  in  1951  or  ’52? 

A.  That  is  correct. 

Q.  Does  the  plaintiff  have  any  personal  articles  belonging 
to  you,  household  furnishings? 

A.  Yes. 

Q.  Can  you  state  their  nature  or  itemize  them? 

A.  I  believe  there  was  a  list  somewhere  which  she  made 
out. 

Q.  Would  you  like  to  have  them  returned  to  you? 

A.  I  would. 

Q.  Was  your  marriage  with  the  plaintiff  a  normal  mar¬ 
riage,  physically? 

A.  It  wasn’t,  in  my  opinion. 

Q.  Did  you  endeavor  to  make  this  marriage  a  success? 

A.  I  did. 

Q.  How  did  you  try? 

A.  In  many  ways. 

Q.  Will  you  express  how? 

A.  Well,  I  tried  to  cooperate  with  her  desire  in  going  to 
various  doctors.  I  went  to  two  hospitals,  as  has  been  testi¬ 
fied  this  morning.  Dr.  Wexberg  was  mentioned.  I  worked 
with  him  two  and  three  times  a  week  at  her  request  and  wish 
for  a  period  extending  over  a  year.  It  was  very  expensive, 
I  might  add. 

228  Q.  Was  it  your  desire  to  have  the  marriage  a 
success? 

A.  Yes,  it  was. 

Q.  When  did  you  first  meet  the  plaintiff? 

A.  In  December  of  1948. 

Q.  Did  yoq  and  she  go  out  socially  after  that? 

A.  Yes. 
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Mr.  Shapiro  :  I  thought  we  had  gone  all  over  that,  Your 
Honor. 

The  Court:  Yes. 

Mr.  Wattawa  :  I  have  just  a  few  more  questions. 

The  Court:  Very  well 

By  Mr.  Wattawa: 

i  Q.  With  respect  to  the  rent  that  was  paid  by  the  Blue 
Bidge  Slate  Corporation  at  1028  Connecticut  Avenue,  was 
there  any  adjustment  of  that  between  the  company  and  you? 

A.  There  seems  to  be  an  awful  lot  of  misunderstanding 
about  that  and  I  don’t  know  why  there  should  be.  The  rent 
was  $300.  $200  of  it  was  taken  off  of  my  salary  and  charged 
directly  to  me.  In  previous  years,  I  used  to  get  a  bonus 
from  the  company  of  $1,200.  For  bookkeeping  purposes, 
the  company  charged  that  off  as  rent  but,  at  the  end  of  the 
year,  I  didn’t  get  the  bonus  so,  in  the  last  analysis,  I  was 
paying  the  whole  thing. 

Q.  Mr.  Osgood,  are  you  indebted  to  me  for  services  in 
this  case? 

229  A.  I  am. 

Q.  Beginning  with  what  period? 

A.  Oh,  I  guess  starting  June,  1952. 

Q.  Have  you  ever  made  any  payment  on  account  to  me 
for  services  in  this  case? 

A.  No. 

Q.  Before  the  plaintiff  married  you,  had  she  learned, 
from  association  with  you,  that  you  were  addicted  to  the 
use  of  alcohol? 

A.  Yes. 

Q.  When  did  she  first  learn  that? 

A.  After  I  met  her. 

Q.  When  was  that? 

A.  Around  December  6,  1948. 

Mr.  Wattawa  :  That  is  all. 

•  •••••  t 


Cross-examination. 

By  Mr.  Shapiro  : 

Q.  Mr.  Osgood,  yon  heard  testimony  here  that  your  car, 
the  Cadillac,  is  in  the  name  of  Gladys  Tompkins? 

A.  I  heard  it. 

Q.  Did  yon  sell  it  to  her  or  give  it  to  her? 

A.  I  sold  it  to  her. 

Q.  What  did  yon  receive  for  it? 

A.  Very  little. 

230  Q.  How  much? 

A.  I  think  $10,  something  like  that 

Q.  Yon  sold  it  for  $10  and  yon,  in  turn,  paid  the  com¬ 
pany  $1,200  and  some  odd  dollars? 

A.  That  is  correct.  I  gave  them  a  note. 

Q.  Do  yon  drive  that  car? 

A.  Sometimes. 

Q.  And  you  have  been  driving  that  car? 

A.  Some. 

Q.  But  now  that  it  is  hers,  yon  haven’t  the  expense  of 
the  car  operation  now  it  is  not  your  car,  is  that  correct? 

A.  Not  entirely,  because  when  I  use  it,  I  pay  for  it  when 
I  use  it. 

Q.  I  show  yon  here — yon  are  still  driving  the  car.  You 
still  say  yon  have  an  expense? 

A.  Some. 

Q.  I  show  yon  here  a  revocation  of  your  permit  from  the 
District  Government  for  operating  a  car  here  under  the  in¬ 
fluence  of  liquor,  third  offense,  and  your  permit  was  sus¬ 
pended  for  three  years.  You  see  this? 

A.  I  see  it. 

Q.  Now  I  show  yon  also  a  suspension  from  New  York 
State,  license  surrendered  at  Albany,  New  York,  and  you 
also  possessed  a  D  .C.  license  No.  710705,  and  your  license 
there  was  suspended  for  a  period  of  three  years.  Do  you 
recall  this,  sir? 

231  A.  Yes. 

Q.  I  show  you  also,  from  the  Commonwealth  of 
Virginia  dated  October  10, 1952,  suspension  of  your  license 
as  of  September  20, 1952  from  driving  a  motor  vehicle.  Do 
you  recall  that? 
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A.  That  is  right 

Q.  Do  yon  have  a  permit  now? 

A.  What  sort  of  a  permit? 

Q.  In  "Virginia? 

A.  No. 

Q.  Do  yon  have  one  in  the  District? 

A.  No. 

Q.  Do  yon  have  one  in  New  York? 

A.  No. 

Q.  Do  yon  have  one  in  Florida? 

A.  Yes. 

Q.  How  long  have  you  had  that  one  in  Florida? 

A.  I  think  a  year  or  so. 

Q.  And  your  car  at  one  time  was  registered  in  Florida, 
was  it  not,  had  Florida  tags? 

A.  Yes ;  when  it  was  purchased. 

Q.  That  was  in  ’49? 

A.  No,  it  wasn’t  in  ’49. 

Q.  No? 

A.  No.  I  bought  that  car  used  in  ’52.  It  was  three 
232  years  old  at  the  time. 

Q.  Yon  are  now  telling  the  Court  that  yon  are  driv¬ 
ing  this  car  although  yon  are  not  licensed  to  drive  it? 

A.  I  tell  yon  on  occasion  I  do  and  I  shouldn’t. 

Q.  And  then  the  item  that  yon  have  here  is  not  an  item 
that  yon  will  now  have  by  virtue  of  the  fact  yon  sold  your 
car  for  $10? 

A.  One  of  the  reasons  that  car  was  transferred,  it  was 
obvious  I  wasn’t  supposed  to  be  driving  it  and,  therefore, 
I  transferred  it  to  somebody  else  and  I  drive  it  a  little. 

Q.  It  doesn’t  deter  yon  from  driving  it  while  it  is  in  her 
name? 

A.  Not  always,  but  it  should. 

Q.  It  should? 

A.  It  should. 

Q.  Directing  your  attention  to  an  item  of  expense  of  $150 
to  $200  for  liquor  a  month,  is  that  an  item  that  you  feel 
you  use  that  you  shouldn’t? 

A.  Well,  I  try  not  to  use  it  any  more  than  necessary  but 
we  have  had  plenty  of  testimony  that  I  do. 
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236  The  Witness  :  Well,  you  see,  my  mother  comes  first 
and  then  I  have  a  cousin  and  mother  and  my  sister 

and  myself  have  equal  shares. 

The  Court  :  Is  there  any  limitation  on  that  trust  as  to  how 
long  it  continues? 

The  Witness:  I  believe  it  will  probably  break  at  mother’s 
death. 

The  Court:  Then  there  is  a  distribution  at  that  time? 
The  Witness:  Yes,  sir. 

The  Court  :  Do  you  know  what  the  corpus  of  the  trust  is? 
The  Witness:  The  last  accounting,  I  think,  it  was  a  mil¬ 
lion  and  two  hundred  thousand. 

Mr.  Shapiro  :  We  have  it  a  million  and  a  half. 

237  The  Court:  A  million  and  two  hundred  thousand 
dollars,  you  say.  That  is  to  be  divided  among  how 

many  persons? 

The  Witness:  Eventually,  three. 

The  Court:  In  equal  shares? 

The  Witness:  Yes,  sir. 

The  Court:  What  is  your  next  question? 

By  Mr.  Shapiro: 

Q.  You  testified  also  that  when  you  called  you  left  a 
number,  do  you  recall  ?  Do  you  remember  you  called  to  see 
the  baby  and  you  left  a  number  to  call  back,  that  they  were 
out? 

A.  I  don’t  remember. 

Q.  Do  you  remember  leaving  a  number? 

A.  No;  I  might  have  put  I  don’t  remember. 

Q.  If  I  told  you  the  number  you  left  was  Mrs.  Tompkins* 
number,  when  she  was  called,  would  that  be  correct? 

A.  I  could  have. 

Q.  When  you  saw  the  baby,  you  were  under  the  influence, 
were  you  not? 

A.  No ;  I  was  trying  to  make  a  date  for  the  future  and  I 
wouldn’t  have  been  under  the  influence. 

Q.  But  on  occasion,  when  you  have  seen  the  baby,  you 
have  been  under  the  influence,  is  that  correct? 

A.  No,  sir. 

Q.  Did  you  testify  that  on  June  18  and  a  month 
later  when  you  signed  this  deposition  that  was  taken 
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on  the  18th,  that  you  resided  at  the  following  addresses: 
Hay  Adams  House  and  you  lived  there  for  about  ten  days 
and  then  you  moved  to  2812  Connecticut  Avenue,  apart¬ 
ment  4  and  you  lived  there  about  ten  months  and  prior  to 
that,  you  lived  at  1028  Connecticut  Avenue  for  over  two 
years.  Do  you  remember  testifying  with  respect  to  your 
residences  at  that  time? 

A.  Those  addresses  were  given  but  that  doesn’t  include 
the  fact  that  I  was  in  Charlottesville  a  good  deal  of  the  time, 
too. 

Q.  Answer  the  question.  Didn’t  you  say  this? 

A.  If  you  read  it  to  me  and  say  I  said  it,  I  said  it. 

Q.  You  were  under  oath  then  too,  weren’t  you? 

A.  Certainly. 

Q.  And  I  do  say  it  appears  here.  When  you  were  down 
in  Florida,  as  you  testified  to  in  the  deposition,  was  Mrs. 
Tompkins  down  there  with  you? 

A.  Not  with  me. 

Q.  Did  you  meet  her  down  there? 

A.  I  didn’t  meet  her.  I  saw  her  down  there. 

Q.  Where  did  you  stay  down  there? 

A.  I  stayed  at  the  Albert  Pick  Hotel. 

Q.  Did  you  stay  at  the  Sea  Isle  Hotel? 

A.  No. 

239  Q.  Not  at  all? 

A.  No. 

Mr.  Wattawa:  Will  you  fix  the  date? 

By  Mr.  Shapiro  : 

i  Q.  In  April  of  1953.  Do  you  remember  meeting  Mrs. 
Tompkins  down  there? 

A.  I  saw  her  down  there,  yes. 

Q.  You  saw  her  down  there? 

A.  Yes. 

Q.  Did  you  have  her  cash  any  check  for  you  down  there? 
A.  I  didn’t  have  her  cash  them.  She  endorsed  them  at 
her  hotel  so  they  would  cash  them  for  me. 

Q.  Does  this  (indicating)  appear  to  be  your  signature? 
A.  Yes,  sir. 

Q.  Does  that  appear  to  be  Mrs.  Tompkins’  signature? 
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A.  Yes. 

Q.  And  she  gives  the  address  and  all? 

A.  Yes. 

Q.  And  you  know  her  signature  when  you  see  it? 

A.  Yes. 

Mr.  Shapiro:  I  will  offer  this  in  evidence. 

The  Court:  What  are  the  dates? 

Mr.  Shapiro  :  April  28,  ’53 ;  May  2,  ’53  and  May  4,  ’53. 
Mr.  Wattawa:  Could  I  ask  the  purpose  of  this 

240  offer? 

The  Court  :  I  assume  it  is  evidence  of  an  adulterous 
disposition. 

Mr.  Wattawa:  I  object,  Your  Honor. 

The  Court  :  Let  it  be  received  over  objection. 

(Plaintiff’s  Exhibit  No.  4  was  marked  for  identification 
and  received  in  evidence.) 

Mr.  Shapiro:  And  also  as  to  the  defendant’s  expenses. 

By  Mr.  Shapiro  : 

Q.  Didn’t  you  have  an  account  in  the  District  in  the 
Security  Bank? 

A.  No;  my  wife  did. 

Q.  Didn’t  you? 

A.  No;  I  don’t  believe  I  did. 

Q.  You  don’t  believe.  Do  you  know  whether  you  did  or 
did  not? 

A.  I  will  say  that  I  don’t  think  I  did.  I  believe  what  you 
are  referring  to  is  that  I  had  the  right  to  cash  checks.  It 
might  have  been  a  joint  account  but  it  was  never  my  account 
because  I  have  never  had  an  account  in  a  Washington  bank. 

Q.  Directing  your  attention  to  November  8,  1953,  you 
heard  testified  here  you  were  in  room  404  at  the  Windsor 
Hotel? 

A.  Yes. 

Mr.  Wattawa:  Wait  just  a  minute.  What  is  that 

241  date? 

Mr.  Shapiro:  I  thought  it  was  November  8,  1953. 
It  was  1952. 

The  Witness  :  Yes,  I  did. 


By  Mr.  Shapibo  : 

Q.  You  were  there? 

A.  November  8,  1952,  1  was  there. 

Q.  And  the  pictures  that  we  have,  these  pictures,  are 
these  pictures  of  you? 

A.  Yes. 

Q.  And  who  is  this  next  to  you? 

Mr.  Wattawa  :  I  object  to  that,  Your  Honor. 

The  Court:  I  will  overrule  you.  You  mean  the  man 
doesn’t  know  the  woman  lying  beside  him? 

Mr.  Wattawa:  It  is  a  matter  of  the  man  incriminating 
himself. 

The  Court:  Isn’t  that  adultery? 

Mr.  Wattawa  :  It  is  a  misdemeanor. 

1  The  Court:  It  is  a  crime,  as  well.  Who  is  the  woman? 

The  Witness:  Mrs.  Tompkins. 

By  Mr.  Shapiro  : 

Q.  You  heard  the  detectives  testify  about  you  not  having 
a  bottom  on  and  she  not  having  a  bottom  on? 

A.  The  picture  shows  that  I  don’t. 

Q.  How  about  her? 

A.  I  don’t  know. 

242  Q.  You  don’t  know? 

A.  No. 

Q.  I  am  sorry  I  can’t  refresh  your  memory  here  but  do 
you  recall  whether  she  did  or  not,  from  these  pictures  here? 

A.  No,  I  can’t  from  those  pictures. 

Q.  Those  pajamas  she  had  on,  the  tops,  were  they  yours? 

A.  I  don’t  recognize  them  but  they  could  have  been. 

Q.  Could  have  been  hers? 

i  A.  Could  have  been  mine ;  could  have  been  hers.  I  am 
not  sure.  I  know  these  (indicating)  are  mine.  I  recognize 
them. 

Q.  You  don’t  know  whether  these  (indicating)  were 
yours? 

A.  No,  I  don’t. 

Q.  You  heard  testified  here  too,  if  I  were  to  tell  you  that 
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Mrs.  Osgood,  your  present  wife,  gave  you  these  pajamas  as 
a  present,  would  that  refresh  your  memory? 

A.  No,  it  wouldn’t.  She  gave  me  one - 

The  Court:  The  ones  that  you  have  on? 

The  Witness:  The  ones  I  was  wearing  myself. 

The  Court:  You  heard  the  testimony  of  the  two  men  who 
went  in  the  room  who  said  that  Mrs.  Tompkins  did  not  have 
a  bottom  on.  Would  you  deny  that? 

The  Witness:  Mr.  Shapiro  put  the  question,  Your  Honor, 
from  the  pictures.  I  say,  from  the  pictures,  you  can’t 

243  see. 

The  Court:  I  am  calling  on  your  own  recollection. 
The  Witness:  I  said,  to  the  best  of  my  recollection,  when 
the  man  came  in  the  room  I  don’t  know  whether  she  did  or 
did  not. 

The  Court  :  This  Mrs.  Tompkins,  is  she  a  married  woman 
or  what? 

The  Witness:  Separated. 

The  Court:  But  married? 

The  Witness  :  Yes. 

•  •••••• 

244  Q.  And  this  particular  incident  at  the  Windsor 
Hotel,  who  rented  the  room  in  which  you  and  Mrs. 

Tompkins  were  found? 

A.  I  did. 

Q.  You  rented  it  in  your  name? 

A.  Yes. 

245  Q.  Do  you  imply  she  had  clothing  there  when 
you  say  you  don’t  know? 

A.  Yes;  exactly. 

Q.  She  kept  bed  clothing  there? 

A.  No ;  she  brought  a  suitcase. 

Q.  How  long  were  you  going  to  stay? 

A.  Overnight.  She  brought  a  hag. 

Q.  Did  she  bring  bedroom  articles  at  that  time  ? 

A.  Well,  she  brought  cosmetics. 

Q.  How  about  sleeping  clothes? 

A.  Yes. 
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Q.  And  you  had  planned  to  stay  there  that  night! 
A.  Yes. 

Q.  Did  you  have  relations  with  her! 

A.  No. 


•  •••••• 

246  Q.  I  have  just  two  more  questions.  The  license 
that  we  produced  here  in  the  District  Court,  you 
procured  that  license  for  marriage,  did  you  not,  down  in  the 
District  Court  when  you  married  Mrs.  Osgood! 

A.  I  didn’t  see  the  license  when  I  was  here. 

Q.  But  you  came  down  here  to  get  it,  didn’t  you! 

A.  I  believe  I  did. 

•  •••••• 

249  By  Mr.  Shapiro  : 

Q.  Did  you  tell  her  you  were  divorced  and  were  eligible 
to  marry  when  you  obtained  the  license! 

A.  I  can’t  answer  yon. 

Q.  Why  can’t  you? 

A.  Because  I  am  not  sure, 
i  Q.  Did  you  want  to  commit  bigamy? 

The  Court:  I  don’t  think  that  is  material.  You  have  got 
a  scrambled  situation.  I  have  already  ruled  that  he  himself 
got  a  divorce  in  Florida  in  1949  and  he  didn’t  marry  this 
woman  until  May - 

Mr.  Wattawa:  We  waived  that  issue,  of  course.  We 
didn’t  press  it. 

•  •••••• 

Redirect  examination. 

By  Mr.  Wattawa  : 

Q.  The  insurance  which  you  had  previously  payable  to 
Mrs.  Osgood  is  now  payable  to  your  estate,  is  that  cor¬ 
rect? 

250  A.  That  is  correct. 

Q.  Have  you  made  a  will  in  which  you  make  liberal 
provision  for  your  son,  Kevin? 

A.  I  have. 
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Q.  And  for  your  other  children  t 
A.  I  have. 

•  •••••• 


252  The  Court:  In  this  particular  case,  the  Court  is 
quite  convinced  and  firm  on  several  aspects  of  it  and 

on  one  I  would  like  to  hear  argument  from  counsel.  I  am, 
therefore,  going  to  make  findings  of  fact  on  part  of  this  at 
this  time  and  will  make  the  others  after  the  luncheon  recess. 

In  the  case  of  Katharyn  F.  Osgood,  plaintiff,  versus 
Austin  Branch  Osgood,  defendant.  Civil  Action  No.  2684-52, 
suit  was  originally  instituted  by  the  plaintiff  in  this  Court 
on  June  16, 1952,  praying,  among  other  things,  for  separate 
maintenance  or  limited  divorce  and  for  custody  and  mainte¬ 
nance  of  a  minor  child  born  as  issue  of  the  marriage. 

The  Court  finds  the  following  findings  of  fact  and  con¬ 
clusions  of  law. 

First,  on  the  jurisdictional  finding,  the  Court  finds  that 
Mrs.  Katharyn  F.  Osgood  is  a  bona  fide  resident  of  the 
District  of  Columbia  for  more  than  two  years  prior  to  the 
filing  of  this  complaint.  That  is  based  on  the  testimony 
that  she  lived  in  the  District  of  Columbia  with  her  mother 
for  approximately  20  years  before  marriage,  that  she  has 
never  voted,  that  she  pays  her  federal  income  taxes  to  the 
Collector’s  office  at  Baltimore,  Maryland,  which  is  the  office 
for  the  payment  of  taxes  of  those  who  live  in  the  District  of 
Columbia  and  that  she  has  a  bank  account  at  the 

253  Lincoln  National  Bank  and  has  no  other  bank  account 
in  any  other  place. 

With  respect  to  the  residence  of  the  defendant,  Austin 
Branch  Osgood,  it  would  appear  to  be  Florida.  However, 
there  is  very  clear  evidence  that  in  the  year  1949,  beginning 
in  January  and  for  a  period  of  better  than  90  days,  he  was 
a  resident  of  the  State  of  Florida.  At  that  time,  a  company- 
purchased  Cadillac  car  was  registered  for  tags  in  the  State 
of  Florida,  and  appearing  before  the  Special  Master  and 
swearing  under  oath,  he  testified  that  he  was  a  resident  of 
the  State  of  Florida,  had  not  been  out  of  its  borders  for 
more  than  90  days  and  there  was  a  finding  that  he  was  a 
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resident  of  the  State  by  the  Judge  who  granted  him  an  abso¬ 
lute  divorce  from  his  second  wife,  Nancy  Hancock  Osgood. 

While  we  are  touching  upon  the  question  of  prior  divorces, 
The  Court  finds,  first,  that  Mr.  Osgood  was  married  the  first 
time  to  one  Mary  Osgood  of  whom  two  children  were  bora, 
who  are  approximately  15  and  16  years  of  age  at  the  present 
time;  that  that  marriage  occurred  on  November  17,  1936, 
and  was  dissolved  by  a  Florida  divorce  obtained  by  the  wife 
in  February,  1946  and  that  there  has  been  no  order  of 
maintenance  or  support  either  for  the  wife  or  those  children. 

The  Court  finds,  also,  that  there  was  a  second  marriage  to 
Nancy  Hancock  Osgood  which  occurred  in  March,  1946,  and 
resulted  in  the  granting  of  a  limited  divorce  at 
254  Charlottesville,  Virginia,  to  her  in  1948.  There  was 
also  testimony  that,  in  the  year  1951,  that  limited  di¬ 
vorce  was  enlarged  into  an  absolute  divorce. 

The  history  of  these  matrimonial  ventures,  as  I  say,  indi¬ 
cates  that  in  1949,  Mr.  Osgood,  himself,  obtained  a  divorce 
in  Florida,  which  was  granted.  That  was  granted  on  the 
2nd  day  of  June,  1949,  by  Judge  D.  A.  Rogers  of  Polk 
County,  at  Lakeland,  Florida  and,  among  his  findings,  the 
Judge  found  that  his  Court  had  jurisdiction  of  the  divorce 
and  of  the  parties  and,  accordingly,  granted  an  absolute 
divorce. 

i  The  testimony  is  clear  and  the  Court  finds  as  a  fact  that 
Mr.  Osgood  met  Mrs.  Osgood  in  the  year  1948  and  that  he 
made  application  for  a  marriage  license  in  the  District  of 
Columbia  and  married  Katharyn  F.  Osgood  in  the  District 
of  Columbia  August  9, 1949,  and  one  child  was  bora,  Kevin, 
on  the  date  of  May  13, 1950,  who  is  presently  in  the  mother’s 
custody. 

Now,  there  has  been  this  collateral  issue  raised  as  to 
whether  the  matrimonial  domicile  was  in  the  State  of 
Florida  or  in  the  District  of  Columbia.  The  Court  finds,  as 
a  matter  of  law,  that  at  the  time  of  marriage,  the  parties 
lived  here.  There  is  testimony,  on  the  part  of  Mr.  Osgood, 
that  he  maintained  a  permanent  home  with  Mr.  Steed  at 
Charlottesville,  Virginia.  However,  Mr.  Steed  has  appeared 
and  testified  and  he  has  testified  that  Mr.  Osgood  had  a  room 
at  his  home,  since  September  1950,  but  during  that  period, 
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he  had  only  occupied  it  once  &  month  on  an  average. 

255  That  is  hardly  sufficient  residence  to  claim  residence 
in  the  State  of  Virginia,  certainly  after  September, 

1950. 

While  the  rule  generally  is  that  a  wife  takes  the  domicile 
of  her  husband,  the  rule  is  also  amplified  that  when  a  course 
of  conduct  ensues  where  the  parties  separate,  and  especially 
by  virtue  of  the  conduct  of  the  husband,  she  is  restored  to 
her  original  domicile  which  has  always  been  the  District  of 
Columbia. 

The  Court  finds  that,  following  the  year  1950,  the  matri¬ 
monial  domicile  of  both  was  in  the  District  of  Columbia. 

Continuing  on  these  findings,  the  Court  finds  that  the 
mother  has  had  the  child  since  the  action  was  filed  in  the 
year  1952.  There  is  no  testimony  to  show  she  is  not  a  fit 
mother  or  proper  custodian  and  the  Court  will  place  the 
permanent  custody  of  the  minor  child  with  her  and  will  give 
the  right  of  reasonable  visitation  to  the  father  at  reasonable 
time  and  at  reasonable  hours. 

The  Court  finds  that  the  defendant,  as  a  matter  of  fact  and 
of  law,  has  been  guilty  of  cruelty  toward  the  wife.  This  is 
based,  first,  upon  the  testimony  of  all  concerned;  the  hus¬ 
band,  the  wife,  the  doctor,  the  maid  who  lived  and  served  in 
the  same  premises  and  observed  the  conduct;  that  he  has 
been  a  chronic  alcoholic  since  the  age  of  18,  so,  at  his  present 
age  of  41  or  42,  he  has  been  in  that  condition  certainly 

256  for  more  than  24  years.  His  efforts  of  cure  have  not 
been  good  and  there  is  still  testimony  that  he  will  need 

five  more  years  to  effect  a  permanent  cure. 

Originally,  in  the  District  of  Columbia,  this  ground  alone 
was  the  basis  for  a  limited  divorce.  There  is  no  question  in 
this  Court’s  mind  that  that  type  of  conduct  on  his  part  has 
led  to  nervousness,  illness,  need  of  a  doctor;  has  produced 
physical  cruelty  toward  the  wife.  There  is  evidence  on  her 
part  that  she  has  been  struck  by  him,  on  several  occasions, 
with  his  hand;  that  he  has  broken  doors  and  furniture. 
There  is  also  evidence  that  he  has  threatened  her,  threatened 
her  to  a  point  of  endangering  her  life,  all  of  which  consti¬ 
tutes,  both  in  fact  and  law,  evidence  of  cruelty  under  our 
statute. 


There  is  also  evidence  in  the  case  that  he  has  committed 
adultery  with  one  Gladys  Tompkins  on  the  date  of  Novem¬ 
ber  8,  1952,  in  the  Windsor  Park  Hotel  in  the  District  of 
Columbia.  Toward  her,  namely,  Mrs.  Tompkins,  who  is  a 
married  woman  but  separated  from  her  husband,  he  has 
shown  an  adulterous  disposition.  A  Cadillac  car,  purchased 
by  the  company  in  1949,  has  been  sold,  presumably  to  him, 
on  an  open-demand  note  which  has  never  been  called  during 
those  years.  He,  in  turn,  has  sold  it  to  Mrs.  Tompkins  for 
$10  which,  of  course,  is  not  a  valuable  consideration.  His 
explanation  of  that  is  that  his  license  to  drive  has  been 
257  revoked  for  drunkenness  in  the  State  of  Virginia,  the 
District  of  Columbia  and  the  State  of  New  York,  so 
he  apparently  has  a  license  issued  in  the  State  of  Florida. 

In  addition  to  that,  there  is  evidence  of  cashing  of  checks 
on  the  part  of  both  himself  and  Mrs.  Tompkins  in  the  spring 
of  1953  at  Miami  Beach,  to-wit,  April  28,  May  2  and  May  4, 
all  of  which  clearly  indicates  an  adulterous  disposition. 

There  is  testimony,  on  his  part,  which  this  Court  does  not 
believe  for  a  moment,  that  he  did  not  have  relations  with 
Mrs.  Tompkins  on  the  night  in  question  at  the  Windsor  Park 
Hotel,  despite  the  fact  she  brought  an  overnight  case  and 
expected  to  stay  with  him  throughout  the  evening. 

On  those  findings,  the  Court  will  grant  a  limited  divorce 
to  Mrs.  Katharyn  F.  Osgood  on  the  basis  of  cruelty. 

I  want  to  hear  counsel,  when  we  resume  at  1 :45,  on  the 
question  of  permanent  alimony  and  maintenance. 

(Thereupon,  at  12:30  o’clock  p.  m.,  the  hearing  was 
recessed  to  resume  at  1:45  o’clock  p.  m.) 

•  •••••• 

267  The  Court  :  Let  me  hear  from  you,  Mr.  Wattawa. 

Mr.  Wattawa:  With  respect  to  the  tax  situation, 

Your  Honor,  she  will  not  have  to  pay  a  tax  on  the  full 
amount  she  receives  because  a  part  of  that  will  be  for  main¬ 
tenance  of  the  child. 

268  The  Court:  The  present  order  is  $600  for  both  of 
them. 

Mr.  Wattawa:  That  is  right.  Part  of  that  vrould  be  for 
the  child. 
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The  Court:  Suppose  I  don’t  divide  it  and  then  what? 

Mr.  Wattawa:  I  don’t  know.  I  don’t  know  just  what 
position  would  be  taken  from  that  then  by  the  Bureau  of 
Internal  Revenue  but  I  do  want  to  point  out - 

The  Court:  The  position  is  the  Internal  Revenue  will 
assess  her  for  tax  purposes  at  the  rate  of  so  much  a  month. 
She  will  have  an  income,  under  the  present  schedule,  of 
$7,200  and  be  entitled  to  her  own  exemption  and  the  exemp¬ 
tion  of  the  child  but  he  will  get  the  benefit  of  the  $7,200 
reduction. 

Mr.  Wattawa:  She  will  get  the  benefit  of  the  exemption 
for  the  child,  is  that  it? 

The  Court:  As  I  understand  it. 

Mr.  Wattawa:  With  respect  to  her  illness,  Your  Honor, 
she  testified  she  was  ill  but  you  will  recall  there  was  no 
medical  testimony  on  that  point. 

She  has  an  income  of  her  own  of  $1,400  a  year  and  I  also 
wish  to  point  out  to  Your  Honor  that  this  marriage  didn’t 
last  very  long.  It  lasted  less  than  three  years,  from  August, 
1949,  until  July  4, 1952. 

So  far  as  a  change  in  salary  is  concerned,  there 
269  seems  to  be  the  insinuation  that  there  was  something 
sinister  about  that  but  the  testimony  this  morning 
was,  if  Your  Honor  will  recall,  that  Mr.  Grant,  the  vice 
president  who  initiated  that  in  the  summer  of  1953,  initiated 
it  because  he  saw  the  way  things  were  going  and  it  was  cut 
down  on  Mr.  Grant’s  initiative  who  is  vice  president  and 
who  serves  without  salary. 

So  far  as  that  loan  to  the  bank  is  concerned,  the  $200 
that  he  has  to  pay  every  month,  the  bank  began  to  press  him 
on  the  thing  and  he  made  that  assignment  so  that  out  of 
that  salary  he  gets  every  month  $200  goes  first  to  the  bank. 

Mr.  Shapiro  has  talked  about  the  future,  the  vicissitudes 
that  might  take  place  but  Mr.  Osgood  can’t  marry.  He  has 
only  a  limited  divorce  and,  furthermore,  he  certainly  can’t 
take  his  wife  out  of  his  estate  because  the  law  will  always 
take  her  in. 

The  Court  :  No,  you  are  wrong  there.  He  can  cut  her  off. 

Mr.  Wattawa:  Cut  off  his  wife? 

The  Court:  Surely. 

Mr.  Wattawa  :  That  is  news  to  me. 


The  Court:  You  can’t  cut  off  his  children  but  you  can  cut 
off  the  wife. 

Mr.  Wattawa:  You  can  cut  off  the  children  but  not  the 
wife. 

The  Coubt  :  You  can  cut  off  the  children? 

270  Mr.  Wattawa:  Yes,  sir,  but  not  the  wife. 

The  Court:  What  you  are  thinking  of  is  dower, 
aren’t  you? 

Mr.  Wattawa:  I  am  thinking  of  the  wife’s  right  under 
the  law  in  the  District,  Your  Honor. 

The  Coubt:  You  can’t  cut  her  off  from  the  dower  but 
this  man  doesn’t  seem  to  have  any  real  property. 

Mr.  Wattawa:  He  can  cut  off  his  children  but  a  man 
can’t  cut  off  his  wife. 

The  Coubt  :  I  grant  you  that.  The  law  is,  generally,  that 
in  a  will  a  man  may  cut  off  anybody  else  he  pleases,  includ¬ 
ing  the  wife,  but  he  may  not  cut  her  out  of  her  dower. 

Mr.  Wattawa  :  If  he  cuts  her  off,  she  can  come  in  within 
six  months  and  elect  to  take  under  the  law  as  in  intestacy 
and  she  can  take  one-third. 

So  far  as  his  expenses  are  concerned,  Your  Honor,  that 
list  is  set  forth  in  the  statement  of  the  Domestic  Relations 
Commissioner  and,  of  course,  that  figure  for  entertainment 
and  recreation  is  rather  high  but,  in  Mr.  Osgood’s  condi¬ 
tion,  there  is  a  certain  necessity  for  alcohol  and  I  submit 
that  the  other  figures  are  rather  reasonable.  For  example, 
clothing,  $41 ;  maid  service,  $26 ;  dry  cleaning  and  laundry, 
$15;  medical  expense  and  drugs,  $20.  I  submit  that  those 
figures  are  all  quite  reasonable  and  while  there  should  be 
some  reasonable  allowance  for  the  wife  and  the  child, 

271  Mr.  Osgood  has  to  live,  too,  and,  as  Your  Honor,  has 
stated,  there  is  the  matter  of  the  Internal  Revenue. 

There  also  are  other  bills  here  in  town  of  about  a  thousand 
dollars  in  addition  to  the  items  we  have  already  mentioned. 

I  also  want  to  say,  Your  Honor,  that  Mr.  Osgood  acquired 
quite  a  few  personal  articles  prior  to  his  marriage  and  Mrs. 
Osgood  has  had  the  use  of  those  articles,  many  of  them  of 
sentimental  value  as  set  forth  in  the  list  we  have  put  in  here 
as  an  exhibit. 

The  Coubt:  What,  for  instance,  has  sentimental  value? 
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Mr.  Wattawa:  Well,  he  has  some  articles  in  addition  to 
those  set  forth. 

The  Court:  What  are  those  articles,  do  you  say,  Mr. 
Wattawa,  that  Mrs.  Osgood  has  that  he  wants  because  of 
sentimental  value? 

Mr.  Wattawa  :  He  wants  all  of  those  pieces  that  are  set 
forth  and  then,  in  addition,  there  are  some  personal  me¬ 
mentoes  there. 

The  Court:  Let’s  see  if  you  and  I  have  the  same  list? 
Let’s  run  this  down.  First  of  all  he  says  she  has  got  three 
lamps  without  shades  that  belong  to  him.  Then  there  are 
three  chests,  size  not  shown ;  two  leather  chairs  and  a  bridge 
table;  one  large  green  chair;  one  red  upholstered  chair; 
one  lady’s  dressing  table;  three  pictures,  an  electric 

272  clock ;  one  leather  top  coffee  table ;  one  end  table ;  one 
nest  of  tables;  one  bedroom  chair;  one  large  white 

wall  bracket — a  large  white  wall  bracket — and  china  dogs. 
That  wouldn’t  be  worth  what,  $5. 

One  old  fashioned  music  box;  one  vacuum  cleaner,  one 
bedroom  chair;  four  ash  trays;  one  cream  and  sugar — I 
suppose  a  set — one  salt  and  pepper;  plates,  plus  cups  and 
saucers  and  various  kitchen  implements ;  also  garbage  can. 

Don’t  tell  me  that  that  had  sentimental  value. 

Mr.  Wattawa  :  As  I  told  Your  Honor,  that  list  is  not  in¬ 
clusive. 

The  Court:  I  don’t  see  anything  in  there  that  is 
either  sentimental  or  valuable.  You  have  got  also  mops, 
brooms - 

Mr.  Wattawa:  May  I  put  him  on  the  stand  to  show  the 
other  articles? 

The  Court:  No;  because  we  have  the  problem — married 
to  this  woman.  He  has  got  a  child.  They  have  got  to  live 
somewhere.  Do  you  want  me  to  hit  him  for  extra  money 
so  they  can  go  out  and  buy  furniture?  All  the  things  listed 
here  wouldn’t  be  worth  $150. 

Mr.  Wattawa  :  He  tells  me  that  the  things  there  and  these 
pieces  on  this  list  and  also  others  are  worth  between  two 
and  three  thousand  dollars. 

The  Court:  I  could  scarcely  believe  the  list  I  have 

273  would  be  worth  that. 

Mr.  Wattawa:  At  any  rate,  it  is  his  desire  to  have 
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those  pieces  returned  to  him.  They  belong  to  him  and  were 
acquired  by  him  prior  to  the  marriage.  There  were  other 
articles  acquired  during  the  marriage — he  has  no  desire  to 
take  those — but  he  would  like  to  have  the  articles  acquired 
by  him  prior  to  the  marriage. 

Getting  back  to  the  matter  of  the  income,  it  is  Mr.  Os¬ 
good’s  testimony  and  also  Mr.  Steed’s  testimony,  that  the 
income  from  the  Blue  Ridge  Slate  Corporation  is  $6,000  a 
year.  The  income  from  the  trust  fund  is  between  thirteen 
and  fourteen  thousand  a  year  and  only  $300  in  addition  to 
that. 

We  have  set  forth  the  different  items  of  expense  and  we 
have  his  net  income  at  $9,450  and  that  is  at  the  rate  of  $820 
a  month,  his  net  income  at  the  present  time. 

The  Court :  What  do  you  think  would  be  a  fair  figure? 

Mr.  Wattawa:  I  suggest  $300. 

The  Court  :  I  guess  it  is  a  typical  case  where  the  Court 
will  have  to  resolve  it  in  its  own  best  judgment. 

274  With  regard  to  the  amount  of  money  to  be  paid  as 
permanent  alimony  and  maintenance  for  the  wife  and 
child  the  Court,  first  of  all,  will  not  make  a  separate  award 
and  does  it  for  the  very  practical  reason  that  this  is  a 
limited  divorce  only.  Conditions  may  change.  The  child 
is  quite  young.  There  will  be  a  tax  problem  arise  and  I 
think  the  matter  should  be  settled  as  the  situations  increase, 
vary  or  diminish. 

On  the  part  of  Mrs.  Osgood,  her  testimony  is  that  Mr. 
Osgood  gets  $16,000  a  year  from  a  trust  fund.  His  testi¬ 
mony  is  that  it  is  between  $13,000  and  $14,000.  The  Court 
is  of  the  view  that  that  figure  should  be  about  $14,000  a  year 
and  finds  that  as  a  fact. 

Now,  with  regard  to  the  amount  which  he  receives  from 
the  corporation,  of  which  he  is  the  president,  it  is  rather 
noteworthy  that  in  the  several  years  of  this  litigation  after 
they  -were  married,  he  received  $12,000  a  year — $1,000  a 
month.  A  change  did  not  occur  until  a  few  days  before  he 
was  due  to  appear  before  the  Domestic  Relations  Commis¬ 
sioner  when  the  Board  of  Directors,  regardless  of  who  ad¬ 
vanced  it,  passed  a  resolution  reducing  it  from  $12,000  to 
$6,000. 
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In  the  eyes  of  this  Court,  that  looks  like  subterfuge.  This 
company,  while  it  is  apparently  losing  money,  would 

275  appear  to  be  able  to  pay  certainly  better  than  $6,000 
a  year  for  a  $150,000  gross  income,  if  there  is  any 

kind  of  direction  coming  from  its  president,  and  I  am  sure 
that  since  he  controls  two-thirds  of  the  stock,  he  can  adjust 
this  back  and  forth  any  way  he  wants. 

This  question  of  the  assignment  to  the  bank  at  Charlottes¬ 
ville  is  as  old  as  domestic  relations  themselves.  I  notice  it 
did  not  come  into  being  until  the  question  of  this  award 
of  maintenance  and  alimony  to  the  wife  came  in  and  then, 
for  the  first  time,  there  was  the  assignment  of  $200  a  month 
on  an  $11,000  note  at  the  Charlottesville  bank. 

I  don’t  know  what  the  future  holds  but  I  can  be  certain 
that  Uncle  Sam  is  not  going  to  stand  on  the  sidelines  too 
long  and  not  get  his.  He  can  look,  if  these  are  genuine 
debts,  to  some  type  of  foreclosure. 

I  have  the  feeling  that  his  income  runs  somewhere  around 
$20,000  a  year.  Both  sides,  both  he  and  his  wife,  have 
padded  these  expenses.  There  is  at  least  $300  or  $400  in 
each  one  of  them.  The  Court  has  the  practical  problem, 
under  the  tax  law,  that  Mrs.  Osgood  is  going  to  pay  these 
taxes. 

The  Court,  under  these  circumstances,  will  award  her  the 
same  figure  as  heretofore  given,  $600,  and  when  conditions 
change,  entertain  appropriate  motions. 

What  about  the  question  of  attorneys’  fees! 

•  •••••• 

276  Mr.  Wattawa:  Mr.  Osgood  has  authorized  me  to 
offer  $2,500.  He  has  got  me  to  pay,  too,  you  know. 

•  •••••• 

277  The  Court  :  The  Court  will  award  a  fee  of  $3,000. 
Prepare  findings  of  fact  conclusions  of  law  and 

appropriate  judgment. 

•  •••••• 
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278  Filed  June  16,  1952,  Harry  M.  Hull,  Clerk 

IN  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  2684-52 

Katharyn  F.  Osgood,  1028  Connecticut  Avenue,  N.W., 
Apartment  1101,  Washington,  D.  C.,  Plaintiff, 

vs. 

Austin  Bbanch  Osgood,  1028  Connecticut  Avenue,  N.W., 
Apartment  1101,  Washington  D.  C.,  Defendant 

Complaint 

(For  separate  maintenance  or  limited  divorce — wife  and 

child) 

The  Complaint  of  Katharyn  F.  Osgood  respectfully  repre¬ 
sents  to  this  Honorable  Court  as  follows : 

1.  She  is  an  adult  citizen  of  the  United  States  and  resident 
of  the  District  of  Columbia  and  has  been  such  resident  for 
more  than  two  years  prior  to  the  filing  of  this  complaint. 

2.  That  the  defendant,  Austin  Branch  Osgood,  is  an  adult 
citizen  of  the  United  States  and  claims  to  be  a  resident  of 
the  State  of  Virginia,  but  lives  in  the  District  of  Columbia. 

3.  That  said  plaintiff  and  defendant  were  lawfully  mar¬ 
ried  in  Washington,  D.C.,  August  9,  1949,  and  one  child 
Kevin,  now  2  years  of  age,  was  bora  of  said  marriage  on 
May  13,  1950,  and  is  in  plaintiff’s  custody.  Since  said 
marriage,  said  parties  resided  until  November  1949,  at 
Charlottesville,  Virginia  and  since  then  have  lived  in  the 
District  of  Columbia  at  2800  Woodley  Road,  N.W.,  Wash¬ 
ington,  D.C.  until  December  1950,  when  they  moved  to  the 
present  address  in  said  District. 

4.  That  said  defendant,  during  the  course  of  said  mar¬ 
riage,  has  been  addicted  to  the  excessive  use  of  alcohol  and 
on  many  occasions  has  threatened  the  life  of  said  plaintiff 
and  has  broken  doors  and  furniture  and  on  numerous  oc¬ 
casions  has  locked  plaintiff  and  their  baby  from  their  apart¬ 
ment,  and  said  plaintiff  is  in  fear  of  defendant  by  reason  of 


his  violent  conduct.  Defendant,  by  reason  of  his  excessive 
use  of  alcohol  has  been  under  treatment  for  said 
279  condition  on  numerous  occasions  but  still  persists  in 
his  said  wrongful  conduct.  On  many  occasions  he  has 
disappeared  for  periods  of  time  and  has  continuously  har- 
rassed  and  humiliated  plaintiff  in  the  apartment  house 
where  they  reside  and  other  places. 

5.  Said  defendant,  in  addition  to  paying  the  rental  of  said 
apartment  of  $300.00  per  month,  had  been  providing  plain¬ 
tiff  with  about  $350.00  per  month  for  food  and  incidental 
expenses  connected  with  the  household,  but  he  has  failed  and 
refused,  without  justificatoin  or  excuse  to  maintain  and 
provide  adequately  for  said  wife  and  child  although  he  is 
financially  able  to  do  so.  Plaintiff  further  says  that  the 
defendant  has  informed  her  that  he  wants  a  divorce  and  has 
frequently  told  her  to  get  out  with  the  child,  and  has 
threatened  to  cancel  the  lease  where  they  reside  and  have 
her  thrown  out  on  the  street  unless  she  agrees  to  his  terms 
and  agrees  to  accept  $250.00  per  month  for  herself  and 
$100.00  a  month  for  the  child  and  to  obtain  a  divorce. 

6.  That  the  said  defendant  has  practiced  a  systematic 
course  of  cruelty  upon  plaintiff  which  has  impaired  her 
health  and  kept  her  in  a  constant  nervous  condition.  Said 
cruelty  has  manifested  itself  in  physical  assaults  upon  plain¬ 
tiff  as  well  as  mental  torture  and  threats  against  her  life 
and  the  child’s  life.  Defendant  is  an  excessive  drinker  of 
alcoholic  beverages  and  plaintiff  is  in  constant  fear  of 
violence  at  his  hands,  and  has  on  occasions  been  required  to 
seek  police  protection. 

7.  Said  defendant  receives  the  salary  of  $12,000.00  per 
year  and  bonuses  of  approximately  $1200.00  per  year  from 
the  Blue  Ridge  Slate  Corporation,  of  which  he  is  President, 
located  at  Charlottesville,  Virginia.  He  also  receives  an 
income  under  a  trust  fund  established  by  his  grandmother 
in  Boston,  Massachusetts  from  which  he  has  been  receiving 
in  excess  of  $16,000.00  per  year. 

8.  Plaintiff  further  avers  that  defendant  has  other  sources 
of  income,  the  exact  extent  of  which  is  at  present  unknown 
to  her,  and  she  further  says  that  according  to  the  station  in 
life  at  which  they  have  been  living  and  the  fact  that  her 
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only  income  is  derived  solely  from  stock  dividends  of  only 
$1200.00  per  year,  she  reasonably  requires  and  the  defend¬ 
ant  is  able  to  provide  not  less  than  $750.00  per  month  for 
the  separate  maintenance  of  herself  and  child. 

280  Wherefore,  the  premises  considered  plaintiff  prays 
as  follows : 

1.  That  a  subpoena  issue  requiring  the  defendant  to  ap¬ 
pear  and  answer  this  complaint. 

2.  That  said  plaintiff  be  awarded  separate  maintenance, 
pendente  lite ,  and  permanently  for  the  support  of  herself 
and  child,  and  that  the  temporary  and  permanent  custody  of 
said  child  be  awarded  to  said  plaintiff. 

3.  That  plaintiff  be  awarded  a  limited  divorce  from  the 
defendant  upon  the  ground  of  cruelty  and  alimony  pendente 
lite  and  permanently  for  the  support  of  herself  and  child. 

4.  That  defendant  be  required  to  account  for  all  property 
interests  in  which  he  has  an  interest. 

5.  That  this  defendant  be  restrained  and  enjoined  from 
molesting  or  threatening  or  otherwise  interfering  with  said 
plaintiff  and  child. 

6.  That  plaintiff  be  awarded  suit  money,  counsel  fees  and 
costs  and  such  other  and  further  relief  as  the  nature  of  the 
case  may  require  and  to  the  Court  may  seem  just  and 
proper. 

Katharyn  F.  Osgood 

Newmyer  &  Bress, 

By  Alvin  L.  Newmyer, 

Attorneys  for  Plaintiff, 

1001  15th  Street,  N.W. 

District  of  Columbia,  ss  : 

Katharyn  F.  Osgood,  being  first  duly  sworn,  deposes  and 
says  that  she  has  read  the  foregoing  complaint  by  her  sub¬ 
scribed  and  that  the  matters  and  things  therein  set  forth 
as  upon  personal  knowledge  are  true,  and  those  stated  upon 
information  and  belief,  she  believes  to  be  true. 

Katharyn  F.  Osgood. 

Subscribed  and  sworn  to  before  me  this  13th  day  of  June, 

^  Irene  D.  Stolman, 

Notary  Public,  D.C. 


Ill 


281  Filed  August  29,  1952,  Harrv  M.  Hull,  Clerk 

Answeb 

Comes  now  Austin  Branch  Osgood,  defendant  herein,  and 
makes  Answer  to  the  allegations  of  the  Complaint,  as 
follows : 

1.  Admits  that  plaintiff  is  an  adult,  and  a  citizen  of  the 
United  States.  Neither  admits  nor  denies  that  plaintiff  is 
a  resident  of  the  District  of  Columbia,  and  demands  strict 
proof  thereof. 

2.  Admits;  avers  that  he  is  living  in  said  District  only 
temporarily. 

3.  Admits,  except  the  allegation  that  the  child  Kevan  is 
in  plaintiff’s  custody,  which  defendant  denies,  such  child 
being  in  the  parties’  joint  custody. 

4.  Admits  that  he  has  been  addicted  to  the  use  of  alcohol, 
and  that  at  times  he  drinks  to  excess,  and  avers  that  such 
condition  existed  for  many  years  prior  to  his  marriage  to 
plaintiff,  of  which  fact  plaintiff  had  knowledge  at  the  time. 
Denies  the  other  allegations. 

5.  Admits  that  he  has  been  paying  the  apartment  rental 
of  $300  monthly,  and  in  addition  has  been  providing  plaintiff 
with  about  $350  monthly  for  food  and  incidental  expenses 
for  their  joint  household.  Denies  that  he  has  failed  or  re¬ 
fused  to  support  plaintiff  or  said  minor  child.  Avers  that 
he  has  been  paying  other  and  further  substantial  amounts, 
principally  for  their  meals  in  restaurants,  garage  rental, 
insurance,  and  entertainment  in  and  out  of  their  household, 
in  an  approximate  total  of  $250  monthly.  Admits  having 
offered  $250  a  month  for  the  maintenance  of  plaintiff,  and 
$100  a  month  for  the  maintenance  of  the  child  Kevan,  as 

property  settlement  in  a  separate  maintenance  pro- 

282  ceeding  which  plaintiff  previously  instituted  against 
defendant  and  then  later  dismissed.  Avers  that  he 

never  made  any  request  of  plaintiff  for  divorce,  except  on 
a  few  occasions  when  he  was  under  the  influence  of  alcohol, 
which  requests  he  thereafter  promptly  renounced. 

6.  Admits  that  he  has  been  addicted  to  the  use  of  alcohol, 
and  that  at  times  he  drinks  to  excess ;  and  avers  that  such 
condition  existed  for  many  years  prior  to  his  marriage  to 
plaintiff,  of  which  fact  plaintiff  had  knowledge  at  the  time ; 
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and  avers  further  that  any  threats  as  alleged  were  made 
while  he  was  under  the  influence  of  alcohol,  and  were  not 
seriously  meant  nor  intended.  Denies  the  other  allegations. 

7.  Admits  that  he  now  receives  a  salary,  with  bonuses,  of 
a  total  of  about  $13,200  annually  from  said  Blue  Ridge  Slate 
Corporation,  of  which  he  is  the  President,  but  avers  that 
the  continuation  of  that  salary  is  doubtful,  because  of 
marked  present  decline  in  the  company’s  volume  of  busi¬ 
ness.  Denies  that  he  receives  an  income  in  excess  of  $16,- 
000  annually  from  a  trust  in  Boston,  Massachusetts,  estab¬ 
lished  by  his  grandmother,  and  avers  that  his  income  from 
such  trust  is  about  $12,000  annually,  derived  solely  from 
dividends  from  common  stocks,  and  accordingly  variable. 

8.  Denies  that  he  has  any  other  sources  of  income,  and 
denies  that  plaintiff  reasonably  requires  not  less  than  $750 
monthly  for  the  maintenance  of  herself  and  child,  and  denies 
that  he  is  able  to  provide  maintenance  in  that  or  any  similar 
amount. 

i  Wherefore,  in  view  of  the  foregoing,  and  as  defendant 
has  not  failed  or  refused  to  maintain  plaintiff  and  minor 
child,  defendant  prays  that  plaintiff’s  Complaint  be  dis¬ 
missed. 

Austin  Branch  Osgood 

John  Wattawa, 

1317  F  Street,  N.  W., 

Washington  4,  D.  C., 

Attorney  for  Defendant. 

283  District  of  Columbia,  ss: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  says  that  he  has  read  the  foregoing  Answer  by 
him  subscribed,  and  is  familiar  with  its  contents,  and  that 
the  statements  therein  contained  are  true  and  correct,  to  the 
best  of  his  knowledge,  information,  and  belief. 

!  Austin  Branch  Osgood 

Subscribed  and  sworn  to  before  me  this  29th  day  of 
August,  1952. 

Maurice  Love, 

Notary  Public  m  and  for 
said  District  of  Columbia. 

My  commission  expires  July  15, 1956. 

•  •••••• 
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Filed  Aug.  29, 1952,  Harry  M.  Hull,  Clerk 

Affidavit 
District  of  Columbia,  ss: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  says : 

That  he  is  defendant  in  the  above-entitled  action;  that 
his  present  annual  income  consists  of  $13,200  received  from 
the  Blue  Ridge  Slate  Corporation,  Charlottesville,  Virginia, 
and  that  he  also  receives  at  present  about  $12,000  annually 
from  a  trust  fund  in  Massachusetts,  entirely  comprised  of 
common  stocks,  or  a  present  total  annual  income  of  about 
$25,200;  that  he  has  no  other  sources  of  income;  that  said 
$25,200  is  gross  and  before  Federal  and  Virginia  State  In¬ 
come  Taxes,  which  affiant  estimates  as  totalling  around  $10,- 
000,  leaving  about  $15,200  as  the  annual  net  to  him,  or  about 
$1,300  monthly. 

That  at  present  affiant  is  voluntarily  making  the  follow¬ 
ing  disbursements  for  the  maintenance  of  plaintiff  and 
minor  child :  Rental  for  the  apartment  at  1028  Connecticut 
Avenue,  N.W.,  occupied  by  plaintiff  and  child,  $300;  for 
food  and  incidental  household  expenses  for  plaintiff  and 
child,  $300;  nursemaid  for  the  child,  $180;  doctors’  services 
for  wife  and  child,  $50 ;  meals  in  restaurants  for  plaintiff, 
and  for  her  personal  incidental  expenses,  $150;  garage 
rental  for  plaintiff’s  automobile,  $22.50;  telephone  $30; 
charge  accounts  in  stores,  $50;  premiums  on  insurance  on 
affiant’s  life,  with  plaintiff  and  child  as  beneficiaries,  $50; 

gifts  to  plaintiff,  $50.  Total,  $1,182.50. 

285  That  previously,  affiant  also  benefitted  from  the 
above  payments  for  rent  for  said  apartment,  and  for 
food  and  incidental  household  expenses,  but  as  he  and  plain¬ 
tiff  are  now  living  separate  and  apart,  he  has  in  addition  to 
the  above  itemized  expenses,  the  expense  of  his  own  personal 
upkeep  and  maintenance,  in  a  substantial,  but  as  yet  unde¬ 
termined,  amount. 

That  as  will  be  seen  from  all  of  the  above,  affiant’s  per¬ 
sonal  disbursements  for  the  maintenance  of  plaintiff  and 
child  are  excessive,  and  at  a  rate  wholly  unwarranted  by  his 
income ;  that  he  is  not  only  unable  to  save  anything  from  his 
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income,  but  in  addition  has  been  unable  to  meet  personal 
obligations,  including  Federal  Income  Taxes,  being  in  ar¬ 
rears  on  the  latter  by  several  thousand  dollars. 

Austin  Branch  Osgood 

Subscribed  and  sworn  to  before  me  this  29th  day  of 
August,  1952. 

Maurice  Love, 

Notary  Public  in  and  for 
said  District  of  Columbia. 

\  My  commission  expires  July  15,  1956. 

•  •••••• 

286  Filed  Nov.  7,  1952,  Harry  M.  Hull,  Clerk 

Affidavit 

District  of  Columbia,  ss: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

That  he  is  the  defendant  in  the  above-entitled  action,  and 
has  read  the  Report  of  the  Domestic  Relations  Commis¬ 
sioner,  filed  herein  on  October  31,  1952; 
i  That  plaintiff  and  the  minor  child  Kevan  are  now  occupy¬ 
ing  the  apartment  at  1028  Connecticut  Avenue,  N.W.,  Wash¬ 
ington,  D.C.,  while  affiant  is  now  residing  at  2812  Connecti¬ 
cut  Avenue,  N.W.,  Washington,  D.C.;  that  the  rental  on 
said  apartment  at  1028  Connecticut  Avenue,  N.W.,  is  $300.00 
monthly;  that  said  apartment  has  been  under  lease  for 
about  the  past  two  years,  and  was  occupied  jointly  by  the 
parties  prior  to  their  separation  in  July  1952 ;  that  the  lease 
on  said  apartment  expires  on  November  19  next; 
i  That  affiant  did  not  express  to  the  Domestic  Relations 
Commissioner  his  consent  to  temporary  alimony  of  $600.00 
monthly  as  indicated  in  aforesaid  Report ;  that  what  affiant 
stated  was  that  he  would  be  willing  to  continue  to  pay  the 
rent  of  $300.00  monthly  on  said  apartment  at  1028  Connecti¬ 
cut  Avenue,  N.W.  until  said  lease  expiration  on  November 
19  next,  so  that  plaintiff  and  said  child  could  continue  to 
live  there  until  then,  and  that  he  would  in  addition  give 
to  plaintiff  directly  the  sum  of  $300.00  monthly  for  ex- 


115 


penses;  that  after  said  lease  expiration  date,  he  would 
287  then  be  willing  to  pay  temporary  alimony  at  the  rate 
of  $500.00  monthly  for  the  full  maintenance  and  sup¬ 
port  of  plaintiff  and  said  minor  child,  inclusive  of  rental 
expense  for  living  quarters  for  herself  and  child ; 

That  the  recommendation  of  the  Domestic  Relations  Com¬ 
missioner  for  $600.00  monthly  would  require  affiant  to  pay 
out  practically  one-half  of  his  reported  net  income  of  $1,- 
266.66,  which  affiant  considers  as  not  whollv  necessarv  for 
the  needs  of  plaintiff  and  said  minor  child;  that  because 
of  interest  payments  on  outstanding  debts  which  affiant  is 
currently  required  to  make,  in  addition  to  meeting  the  other 
obligations,  affiant’s  actual  monthly  net  income  is  appre¬ 
ciably  less  than  the  $1,266.66  indicated  in  aforesaid  Report ; 

That  the  Report  of  the  Domestic  Relations  Commissioner 
fails  to  take  into  account  the  fact  that  affiant  will  also  be 
required  to  pay  counsel  fees  herein,  for  both  parties. 

Austin  Branch  Osgood 


Subscribed  and  sworn  to  before  me  this  sixth  day  of  No¬ 
vember,  1952. 

Maurice  Live, 

Notary  Public  in  and  for 
said  District  of  Columbia. 

My  commission  expires  July  15,  1956. 


290  Filed  June  10, 1953,  Harry  H.  Hull,  Clerk 

Affidavit 

District  of  Columbia,  ss: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

I 

That  he  is  the  defendant  herein; 

That  the  maintenance  provisions  in  said  Order  of  Novem¬ 
ber  21,  1952,  which  was  a  consent  Order,  are  unduly  harsh 
and  oppressive,  and  beyond  defendant’s  ability  and  means, 
and  in  excess  of  plaintiff’s  requirements; 


116 

II 


That  the  maintenance  payments  made  by  defendant  under 
said  Order  of  November  21,  1952  are  not  tax  deductible  to 
him,  as  no  final  Order  has  been  entered  herein ;  that  accord¬ 
ingly  plaintiff  has  received,  and  is  receiving,  such  payments 
wholly  tax  free; 

That  by  her  own  admission,  plaintiff  has  an  independent 
income  of  $100  monthly,  derived  from  securities  owned  by 
her; 

i  That  defendant  believes  that  plaintiff’s  present  apart¬ 
ment  rental  for  herself  and  child  does  not  exceed  $150 
monthly. 

m 

That  when  defendant  consented  to  the  entry  of  said  Order 
of  November  21,  1952,  for  custody  and  maintenance,  pen¬ 
dente  lite,  he  did  so  improvidently,  and  by  way  of  offering 
appeasement  to  plaintiff,  in  the  hope  that  their  marital  diffi¬ 
culties  would  be  settled  amicably;  that  a  friendly  adjust¬ 
ment  did  seem  likely  at  the  time;  that  defendant  assumed 
that  if  the  same  did  not  in  fact  occur,  then  there  would  be  an 
early  trial  herein,  so  that  in  any  event  the  maintenance 
291  pendente  lite,  to  which  he  consented,  would  be  of  short 
duration;  that  the  adjustment  did  not  thereafter 
occur,  nor  has  trial  taken  place,  and  now  appears  deferred 
until  Fall;  that  defendant’s  financial  condition  did  not  then, 
and  does  not  now,  permit  him  to  pay  such  high  alimony,  or 
any  amount  near  it. 

IV 

That  defendant  is  the  President  of  the  Blue  Ridge  Slate 
Corporation,  Charlottesville,  Virginia,  with  annual  salary 
of  $12,000;  that  about  $2,000  is  deducted  therefrom  in  ad¬ 
vance,  for  withholding  tax,  leaving  defendant  only  about 
$10,000  after  such  tax; 

That,  on  one  account,  defendant  owes  $11,000  to  the  Peo¬ 
ples  National  Bank,  Charlottesville,  Virginia,  borrowed  by 
him  a  few  years  ago  to  cover  losses  which  had  been  incurred 
by  him  in  the  operation  of  a  farm  near  Charlottesville, 
which  was  finally  sold  by  him  in  1950 ;  that  in  order  to  repay 
that  loan,  defendant  has  assigned  $200  monthly  of  his  salary 
from  said  Corporation,  to  said  Bank,  which  procedure  will 
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effectuate  repayment  of  such  indebtedness  in  about  the  next 
five  years ; 

That  accordingly  defendant  now  receives  only  about  $7,- 
600  annually  from  said  Corporation  for  bis  services,  after 
deduction  for  said  withholding  tax,  and  after  deduction  of 
$200  monthly  for  repayment  to  said  Bank ;  that  the  salaries 
of  all  officials  of  said  Blue  Ridge  Slate  Corporation  are  due 
to  be  cut  drastically  shortly,  because  the  Corporation’s 
business  is  now  running  about  40  per  cent  less  than  last 
year; 

That  defendant  also  receives  about  $13,000  annually  from 
a  trust  in  Boston,  Massachusetts,  established  by  his  grand¬ 
mother  ; 

That  defendant  has  no  other  sources  of  income. 

V 

That  defendant  estimates  that  his  annual  Federal  In¬ 
come,  and  Virginia  State,  tax  liabilities  on  the  above  total 
income,  in  addition  to  said  withholding  tax,  and  exclusive 
of  the  same,  total  about  $8,000;  that  accordingly  defendant’s 
actual  annual  net  income,  after  taxes,  and  after  application 
of  the  above  assignment,  is  about  $12,600  ($7,600  plus  $13,- 
000,  less  $8,000),  or  about  $1,050  monthly,  of  which  $700 
maintenance  is  66%  per  cent,  and  $350  maintenance  is  33% 
per  cent. 

292  VI 

That  during  the  past  six  months,  defendant  has  had  to 
pay  $1,200  arrears  on  his  1951  Federal  Income  tax ;  that  he 
still  owes  about  $5,000  on  his  1952  Federal  Income  taxes, 
and  about  $2,500  on  his  1953  Federal  Income  taxes. 

vn 

That  defendant  also  owes  about  $20,000  to  the  State  Street 
Trust  Company,  Boston,  Massachusetts,  borrowed  by  him 
in  1946  in  connection  with  the  purchase  by  him  of  afore¬ 
mentioned  farm  near  Charlottesville,  Virginia; 

That  in  addition  to  his  aforementioned  indebtedness  of 
$11,000  to  said  Peoples  National  Bank,  Charlottesville,  Vir¬ 
ginia,  and  exclusive  of  the  same,  defendant  also  owes  that 
Bank  $6,500  borrowed  by  him  in  1948  for  use  in  the  operation 
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of  said  farm,  payment  of  which  is  now  being  demanded; 
that  accordingly  defendant’s  total  present  indebtedness  to 
said  Bank  is  $17,500; 

That  defendant  also  owes  about  $2,000  in  Washington, 
D.C.,  for  doctors’  bills  and  other  accounts  partly  incurred 
for  plaintiff  and  himself  while  they  were  still  living  together ; 

That  defendant  is  also  wholly  indebted  to  his  attorney  of 
record  herein,  for  services  rendered  by  him  herein  during 
the  past  full  year ; 

That  defendant  will  presumably  also  be  expected  to  pay 
in  whole  or  in  part  for  the  services  rendered  to  plaintiff  by 
her  own  attorneys  herein. 


Vffi 


That,  as  will  be  seen  from  the  foregoing,  the  maintenance 
provisions  in  said  Order  of  November  21,  1952  are  harsh 
and  oppressive,  and  wholly  beyond  defendant’s  ability  and 
means,  and  in  excess  of  plaintiff’s  requirements; 

That  therefore,  defendant  requests  that  said  Order  be 
modified,  by  reducing  the  monthly  maintenance  from  the 
exorbitant  figure  of  $700  to  the  more  reasonable  amount  of 
$350,  which  constitutes  about  33%  of  his  actual  net  income ; 
that  such  latter  amount  is  fully  adequate  for  the  needs  of 
plaintiff  and  minor  child,  the  plaintiff  having  in  addition, 
as  stated  above,  an  independent  income  of  $100 
293  monthly,  derived  from  securities  owned  by  her. 
i  Austin  Branch  Osgood 


Subscribed  and  sworn  to  before  me  this  9th  day  of  June, 
1953. 


Maurice  Live, 

Notary  Public  in  and  for 
sand  District  of  Columbia. 


My  commission  expires  July  15, 1956. 


•  •••••• 


304  Filed  Nov.  20, 1953,  Harry  M.  Hull,  Clerk 

Motion  to  Enjoin  Defendant  Pendente  Lite 

Now  comes  the  plaintiff,  Katharyn  F.  Osgood,  by  and 
through  her  attorneys  and  moves  this  Honorable  Court  to 
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enjoin  the  defendant,  Austin  Branch  Osgood,  pendente  lite 
from  prosecuting,  furthering,  or  proceeding  with  the  suit 
for  annulment  of  marriage  between  the  parties  hereto  filed 
in  the  Circuit  Court  of  Arlington  County,  Virginia  on  No¬ 
vember  9, 1953,  a  copy  of  which  said  suit  is  attached  hereto 
as  an  exhibit  hereof.  For  grounds  for  this  motion  plaintiff 
refers  to  the  record  herein  and  the  statement  of  points  and 
authorities  attached  hereto. 

Lewis  H.  Shapibo, 

Whitfobd  W.  Cheston, 
Attorneys  for  Plaintiff, 
201-205  Tower  Bldg.,  Washington,  D.  C. 


307  Suit  to  Annul  Marriage 

NOW  COMES  the  Complainant  in  the  above  entitled 
cause  and  alleges  as  follows : 

1.  This  suit  to  annul  an  alleged  marriage  is  filed  pursu¬ 
ant  to  Title  20,  Section  89  of  the  Code  of  Virginia,  and 
Title  20,  Section  43  of  the  Code  of  Virginia,  on  the  ground 
that  at  the  time  of  the  alleged  marriage  between  the  Com¬ 
plainant  and  the  Defendant,  to-wit,  August  9,  1949,  the 
Complainant  had  a  wife  then  living.  The  Defendant,  Kath- 
aryn  Fuqua  Osgood,  is  a  nonresident  of  Virginia,  residing 
at  3900  16th  Street,  N.W.,  Washington,  D.  C.  (Apt.  310) ; 
the  Complainant  is  domiciled  in  Virginia  and  resides  at 
Apartment  500,  The  'Virginian,  at  1500  Arlington  Boule¬ 
vard,  Arlington,  Virginia. 

2.  That  the  Complainants  alleged  marriage  to  Katharyn 
Fuqua  Osgood,  on  August  9,  1949,  in  Washington,  D.  C., 
was  null  and  void,  under  Title  20,  Section  43  of  the  Code  of 
Virginia,  as  the  Complainant,  Austin  Branch  Osgood,  was 
on  August  9, 1949,  still  lawfully  married  to  Nancy  Hancock 
Osgood.  That  Austin  Branch  Osgood  lawfully  married 
Nancy  Hancock  Osgood  on  17  July  1946  in  Albemarle 
County,  Virginia.  Attached  hereto  and  made  a  part  hereof 
is  a  certified  copy  of  said  marriage  certificate. 

3.  That  one  child  was  born  of  the  alleged  marriage  be- 
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tween  Austin  Branch  Osgood  and  the  said  Katharyn  Fuqua 
Osgood,  to-wit,  Kavan  Draper  Osgood,  who  was  born  May 
13, 1950;  the  said  child  is  legitimate  under  the  provisions  of 
Title  64,  Section  7,  of  the  Code  of  Virginia;  that 
308  Austin  Branch  Osgood  desires  to  make  proper  pro¬ 
vision  for  the  support,  maintenance,  welfare  and  edu¬ 
cation  of  the  said  infant. 

4.  That  on  or  about  the  26th  day  of  October  1948,  the 
Complainant’s  wife,  Nancy  Hancock  Osgood,  instituted  di¬ 
vorce  proceedings  in  the  Circuit  Court  of  Albemarle  County, 
Virginia;  that  the  said  Nancy  Hancock  Osgood  and  your 
Complainant  were  bona  fide  residents  of  and  domiciled  in 
Albemarle  County,  Virginia,  having  resided  at  and  main¬ 
tained  their  domicile  at  Carter  Ridge  Farm  in  Albemarle 
County,  Virginia  since  their  marriage  on  17  July  1946; 
that  Austin  Branch  Osgood  appeared  in  said  preceeding 
and  filed  Answer;  that  on  the  12th  day  of  November  1948, 
the  Circuit  Court  of  Albemarle  County,  Virginia,  entered  a 
limited  decree  (a  mensa  et  thoro)  granting  a  divorce  to 
Nancy  Hancock  Osgood ;  Attached  hereto  and  made  a  part 
hereof  is  a  certified  copy  of  said  decree ;  that  on  the  30th 
day  of  May,  1951,  the  said  Circuit  Court  of  Albemarle 
County,  Virginia,  entered  a  final  decree  (a  vinculo  matri¬ 
monii)  in  the  aforesaid  proceeding,  granting  the  said  Nancy 
Hancock  Osgood  an  absolute  divorce  from  Austin  Branch 
Osgood  on  the  ground  of  desertion,  and  providing  that 
neither  party  should  marry  within  four  months  from  the 
date  of  the  entry  of  the  decree,  to-wit,  May  30,  1951;  at¬ 
tached  hereto  and  made  a  part  hereof  is  a  certified  copy  of 
said  final  decree. 

5.  That  the  said  Nancy  Hancock  Osgood  and  Austin 
Branch  Osgood  were  bona  fide  residents  of  and  domiciled 
in  Albemarle  County,  Virginia,  and  the  said  Circuit  Court 
of  Albemarle  County,  Virginia,  had  exclusive  jurisdiction 
to  determine  the  marital  status  of  the  said  parties. 

6.  That  after  the  institution  of  divorce  proceedings  in  Al¬ 
bemarle  County,  Virginia,  by  the  said  Nancy  Hancock  Os¬ 
good,  as  set  forth  above  and  after  the  entry  of  the  limited 
decree  of  the  said  Circuit  Court  of  Albemarle  County,  but 
prior  to  the  entry  of  a  final  decree  of  divorce  by  the  Cir- 
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cuit  Court  of  Albemarle  County,  the  said  Austin 

309  Branch  Osgood  instituted  divorce  proceedings  in  the 
Tenth  Judicial  Circuit  of  Florida  for  Polk  County, 

on  or  about  2  May  1949;  that  Austin  Branch  Osgood  has 
not  been  and  never  has  been  a  bona  fide  resident  of  or  domi¬ 
ciled  in  the  State  of  Florida  or  a  bona  fide  resident  of  or 
domiciled  in  Polk  County,  Florida;  that  the  Defendant, 
Katharyn  Fuqua  Osgood,  well  knew  that  Austin  Branch  Os¬ 
good  was  not  a  resident  of  or  domiciled  in  Florida  or  in 
Polk  County,  Florida,  for  the  purpose  of  said  proceeding; 
that  his  marital  status  was  subject  solely  to  the  determina¬ 
tion  of  the  Circuit  Court  of  Albemarle  County,  Virginia,  of 
which  he  was  a  resident  and  in  which  he  was  domiciled; 
that  on  3  June  1949  a  purported  Decree  of  absolute  divorce 
was  entered  in  the  aforesaid  proceeding;  that  said  Decree 
was  null  and  void ;  that  Katharyn  Fuqua  Osgood  knew  that 
said  Florida  Decree  was  null  and  void  and  suggested  to  your 
Complainant  on  numerous  occasions  that  they  have  a 
further  marriage  ceremony,  after  the  Virginia  Decree  be¬ 
came  final. 

7.  That  Austin  Branch  Osgood,  on  August  9, 1949,  the  time 
of  the  alleged  marriage  to  Katharyn  Fuqua  Osgood,  resided 
at  Carter  Ridge  Farm  in  Albemarle  County,  Virginia,  and 
was  domiciled  in  Albemarle  County,  Virginia;  that  Albe¬ 
marle  County,  Virginia  had  been  his  residence  and  domicile 
since  1942 ;  that  the  Complainant  maintained  a  residence  and 
domicile  in  Albemarle  County,  Virginia,  until  June  of  1950, 
at  which  time  he  moved  his  domicile  and  residence  to  1914 
Lewis  Mountain  Road,  in  the  City  of  Charlottesville,  Vir¬ 
ginia,  which  he  maintained  as  a  residence  and  domicile  until 
September  1950;  that  subsequent  to  that  time,  his  domicile 
and  residence  was  726  Cargil  Lane,  Charlottesville,  Vir¬ 
ginia,  the  residence  and  home  of  James  R.  Steed,  Secretary 
of  Blue  Ridge  Slate  Corporation,  a  Virginia  corporation, 
having  its  principal  office  at  Charlottesville,  Virginia,  your 
Complainant  being  President  and  principal  stockholder  of 
said  Corporation ;  that  a  room  was  maintained  at  this  ad¬ 
dress  at  all  times  for  the  use  of  your  Complainant ;  that  he 
has  lived  there  on  numerous  occasions  and  Katharyn 

310  Fuqua  Osgood  has  also  stayed  there  with  him;  that 
during  tjiis  period  the  Complainant  retained  and  still 
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retains  his  memberships  in  the  Farmington  Country  Club 
and  the  Keswick  Country  Club,  and  stayed  at  both  clubs 
on  numerous  occasions ;  that  in  addition,  your  Complainant 
during  this  period  maintained,  and  still  maintains  a  mailing 
address  at  P.O.  Box  320,  Charlottesville,  Virginia,  and 
also  his  office  address  at  410  East  Fefferson  Street,  Char¬ 
lottesville,  Virginia;  that  on  or  about  June  11,  1953,  your 
Complainant  moved  his  residence  from  Charlottesville,  to 
Apartment  500,  The  Virginian,  at  1500  Arlington  Boule¬ 
vard,  Arlington,  Virginia. 

8.  That  the  Complainant’s  only  earned  income,  which  is 
a  substantial  portion  of  his  total  income  is  derived  from 
Virginia  sources,  namely,  said  Blue  Bidge  Slate  Corpora¬ 
tion,  and  that  your  Complainant  is  required  and  does  devote 
his  personal  attention  to  the  operation  of  this  business 
which  requires  his  presence  in  Virginia;  that  your  Com¬ 
plainant  paid  Federal  and  State  income  taxes,  personal 
property  taxes  and  poll  taxes  in  Virginia  during  all  this 
period,  and  still  pays  such  taxes  in  Virginia,  and  does  not 
pay  these  taxes  in  any  other  jurisdiction;  that  the  Com¬ 
plainant  has  voted  in  Virginia  as  a  citizen  and  resident 
thereof  since  1942  and  has  not  voted  elsewhere  since 
1942. 

i  9.  Wherefore  your  Complainant  petitions  this  Honor¬ 
able  Court  to  set  aside  the  said  alleged  marriage  between 
the  Complainant,  Austin  Branch  Osgood,  and  the  Defend¬ 
ant,  Katharyn  Fuqua  Osgood,  as  null  and  void. 

And  your  Complainant  prays  for  such  other  and  further 
relief  as  may  seem  meet,  and  will  ever  pray,  etc. 

(S.)  Austin  Branch  Osgood. 

Clarke,  Richard,  Moncure  &  Whitehead, 

106  North  Fairfax  Street, 

Alexandria,  Virginia. 

By:  (S.)  Wm.  A.  Moncure. 

•  •••••• 
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Filed  Nov.  25, 1953,  Harry  M.  Hull,  Clerk 
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Affidavit 

District  of  Columbia,  ss: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

That  he  is  the  defendant  in  the  above-entitled  action; 

That  he  was  born  in  Massachusetts  in  1911,  and  educated 
in  New  England;  that  in  1942  he  moved  to  Charlottesville, 
Virginia,  having  acquired  business  interests  there  which 
needed  his  attention;  that  he  has  maintained  his  residence 
and  domicile  in  Virginia  continuously  since  1942 ; 

That  in  1946  he  was  married  in  Virginia  to  Nancy  Han¬ 
cock  Osgood ;  that  they  thereafter  lived  together  as  husband 
and  wife  at  Carter  Ridge  Farm  in  Albemarle  County,  Vir¬ 
ginia,  until  middle  1948  when  they  separated;  that  there¬ 
after  and  in  October  1948,  said  Nancy  Hancock  Osgood  in¬ 
stituted  proceedings  for  limited  divorce  in  the  Circuit  Court 
of  said  Albemarle  County,  affiant  being  personally  served, 
and  filing  Answer;  that  in  November  1948,  said  Court 
granted  a  decree  of  limited  divorce,  which  in  May  1951,  on 
the  motion  of  said  Nancy  Hancock  Osgood,  was  enlarged  by 
it  into  a  decree  of  absolute  divorce ; 

That  affiant  continued  to  maintain  residence  and  domicle 
in  said  Albemarle  County  until  June  1950,  when  he  changed 
the  same  to  1914  Lewis  Mountain  Road,  said  Charlottes¬ 
ville,  retaining  the  same  there  until  September  1950;  that 
thereafter  and  until  June  11, 1953,  affiant  had  his  residence 
and  domicile  at  726  Cargill  Lane,  said  Charlottesville,  where 
quarters  were  maintained  for  his  use  at  all  times,  and  are 
still  so  maintained;  that  on  June  11,  1953,  affiant  took 
additional  quarters  at  1500  Arlington  Boulevard,  Arlington, 
Virgina,  where  he  has  since  lived,  and  still  lives,  when  not 
at  said  726  Cargill  Lane; 

313  That  affiant  is  the  President,  and  principal  stock¬ 
holder,  of  the  Blue  Ridge  Slate  Corporation,  a  Vir¬ 
ginia  corporation  having  its  principal  office  and  place  of 
business  in  said  Charlottesville,  and  he  has  been  President, 
and  such  stockholder,  continuously  since  1940 ;  that  his  only 
earned  income,  which  is  a  substantial  portion  of  his  total  in¬ 
pome,  has  been  derived  from  Virginia  sources,  namely,  from 


said  Slate  Corporation;  that  affiant  has  been,  and  is  still, 
obliged  to  devote  personal  attention  to  the  operation  of  its 
business,  which  requires  his  continuing  personal  presence 
in  Virginia; 

That  affiant  paid  Federal  and  State  income  taxes,  and 
personal  property  and  poll  taxes,  in  Virginia  continuously 
since  1942,  and  still  pays  such  taxes  in  Virginia,  and  has  not 
paid,  and  does  not  pay,  these  taxes  in  any  other  jurisdiction ; 
that  he  has  voted  in  Virginia  as  a  citizen  and  resident 
thereof  since  1942,  and  has  not  voted  elsewhere  since  1942 ; 

That  continuously  since  1942  affiant  has  maintained  mail¬ 
ing  address  at  Post  Office  Box  320,  at  said  Charlottesville, 
and  also  has  had  offices  in  said  City  at  various  addresses 
thereof;  that  continuously  since  1942,  affiant  has  had  list¬ 
ing  in  the  telephone  and  city  directories  at  said  Charlottes¬ 
ville,  and  accounts  in  banks  there;  that  since  1940  affiant 
has  been  a  member  of  the  Farmington  Country  Club,  and 
since  its  organization  in  1948,  of  the  Keswick  Country  Club, 
both  at  said  Charlottesville; 

That  immediately  following  the  ceremony  of  marriage  in 
August  1949,  between  affiant  and  plaintiff,  they  cohabited  as 
husband  and  wife,  and  established  their  matrimonial  domi¬ 
cile,  at  said  1914  Lewis  Mountain  Road,  said  Charlottes¬ 
ville,  the  same  being  maintained  by  them  as  such  matri¬ 
monial  domicile  until  September  1950,  when  plaintiff  left 
for  Washington,  D.  C.,  and  refused  to  return ; 

That  in  applying  to  the  authorities  at  Richmond,  Vir¬ 
ginia,  for  Virginia  State  automobile  license  plate  in  1950, 
plaintiff  gave  her  address  as  1914  Lewis  Mountain  Road  at 
said  Charlottesville;  for  such  plate  in  1951  at  the  same 
address,  for  such  plate  in  1952  as  Box  320,  said  Charlottes¬ 
ville,  and  for  such  plate  in  1953  as  1716  Abington  Drive, 
Alexandria,  Virginia. 

Austin  Branch  Osgood. 

314  Subscribed  and  sworn  to  before  me  this  25th  day  of 
November,  1953. 

Maurice  Love, 

Notary  Public  in  and  for  said  District  of  Columbia. 

My  Commission  Expires  July  15,  1956. 

315  Filed  Dec.  8, 1953,  Harry  M.  Hull,  Clerk 
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Affidavit 

District  of  Colombia,  ss: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  says : 

That  he  is  the  defendant  in  the  above-entitled  action ;  that, 
en  route  from  Charlottesville,  Virginia,  he  left  Washington, 
D.  C.  on  February  15,  1949,  by  air,  for  Tampa,  Florida, 
arriving  there  the  same  day;  that  on  the  following  day,  to 
wit,  February  16,  1949,  he  called  at  the  office  of  a  firm  of 
attorneys  at  Lakeland,  Polk  County,  Florida,  and  retained 
them  to  handle  proceedings  on  his  behalf  in  Florida  for 
an  absolute  divorce  from  Nancy  Hancock  Osgood,  his  wife; 

That  in  connection  with  ensuing  preparations,  he  was 
presented  while  at  that  office  with  several  blank  sheets  of 
legal-sized  paper,  and  requested  to  sign  his  name  on  each 
at  places  indicated;  that  when  he  objected  to  such  course, 
without  knowing  the  future  content  of  such  sheets,  he  was 
asked  pointedly  whether  he  wanted  a  divorce  or  not,  where¬ 
upon  he  signed,  returning  the  executed  blank  sheets;  that 
he  was  then  informed  that  his  presence  in  Florida  would 
not  be  needed  further,  and  that  he  could  return  to  said 
Charlottesville ; 

That,  relying  upon  such  advices,  defendant  left  Florida 
the  following  day,  to  wit,  February  17,  1949,  and  returned 
to  said  Charlottesville;  that  he  never  again  re-entered 
Florida  at  any  time  during  1949 ;  that  he  has  never  at  any 
time  appeared  before  a  Special  Master  or  in  a  Court  in 
Florida;  that  he  was  never  in  Florida  at  any  time  prior 
to  said  February  15, 1949,  except  for  about  ten  days’  vaca¬ 
tion  in  1942 ;  that  he  signed  nothing  in  said  proceeding  ex¬ 
cept  said  sheets; 

That  during  the  period  February  17,  1949  through  June 
1949,  defendant  came  almost  every  weekend  from  said 
Charlottesville  to  Washington,  D.  C.,  to  visit  plaintiff, 
registering  at  the  Shoreham  Hotel,  Washington,  D.  C., 
where  plaintiff  resided,  with  her  mother;  that  in  May 
1949,  plaintiff  visited  defendant  at  said  Charlottes- 
316  ville,  registering  at  the  Keswick  Country  Club  there ; 

That  said  Nancy  Hancock  Osgood,  named  as  de- 


fendant  in  aforementioned  divorce  proceedings  in  Florida 
in  1949,  contested  the  Florida  residence  of  the  plaintiff 
therein,  in  her  Answer;  that  despite  the  purported  decree 
of  absolute  divorce  entered  in  said  proceedings  on  June  2, 
1949,  she,  thereafter,  and  in  May  1951,  took  steps  to,  and 
did,  procure  a  decree  of  absolute  divorce  from  affiant  (Aus¬ 
tin  Branch  Osgood)  in  the  Circuit  Court  of  Albemarle 
County,  Virginia. 

Austin  Branch  Osgood. 

Subscribed  and  sworn  to  before  me  this  seventh  day  of 
December,  1953. 

Maurice  Love, 

Notary  Public  in  and  for  said  District  of  Columbia. 

My  Commission  Expires  July  15, 1956. 

317  Filed  Dec.  8, 1953,  Harry  M.  Hull,  Clerk 


Affidavit 

I,  William  A.  Moncure,  a  partner  in  the  law  firm  of  Clarke, 
Bichard,  Moncure  &  Whitehead,  maintaining  an  office  at 
106  North  Fairfax  Street,  Alexandria,  Virginia,  am  the 
attorney  who  has  filed  a  suit  to  annul  marriage  on  behalf 
of  Austin  Branch  Osgood,  Complainant  against  Katharvn 
Fuqua  Osgood,  Defendant,  in  the  Circuit  Court  of  Arling¬ 
ton  County,  Virginia,  in  Chancery  No.  6905.  This  suit  is 
based  upon  Title  20,  Sections  43  and  89  of  the  Code  of  Vir¬ 
ginia,  on  the  ground  that  the  alleged  marriage  to  Katharyn 
Fuqua  Osgood,  on  August  9, 1949,  in  Washington,  D.  C.,  was 
null  and  void  under  Title  20,  Section  43  of  the  Code  of  Vir¬ 
ginia,  as  Austin  Branch  Osgood  was  on  that  date  still  law¬ 
fully  married  to  Nancy  Hancock  Osgood;  that  the  said 
Austin  Branch  Osgood  has  been  a  bona  fide  resident  of  and 
domiciled  in  the  State  of  Virginia  since  1942;  that  Austin 
Branch  Osgood  has  paid  his  Federal  and  Virginia  income 
Taxes  in  the  State  of  Virginia  and  in  no  other  place  during 
this  period;  that  Austin  Branch  Osgood  has  never  been  a 
bona  fide  resident  of  and  domiciled  in  Florida  or  in  Polk 
County,  Florida;  that  the  State  of  Virginia  had  the  ex- 
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elusive  jurisdiction  to  determine  the  marital  status  of  Aus¬ 
tin  Branch  Osgood  at  the  time  the  alleged  Florida  divorce 
was  obtained,  on  3  June  1949;  Williams  v.  North  Carolina, 
(Supreme  Court  of  the  United  States  1945)  65  S.  Ct.  1092; 
that  in  Heflinger  v.  Heflinger,  136  Va.  289— -118  S.  E.  316, 
the  Supreme  Court  of  Appeals  of  Virginia  ruled  that  a 
suit  to  annul  marriage  was  not  barred  by  the  equitable  doc¬ 
trine  of  clean  hands. 

This  affidavit  is  submitted  upon  information  furnished 
me  and  in  the  belief  that  there  never  existed  a  valid  and 
subsisting  marriage  between  Austin  Branch  Osgood  and 
Katharyn  Fuqua  Osgood,  under  Virginia  law. 

Given  under  my  hand  this  7th  day  of  December,  1953. 

Wm.  A.  Moncure. 

State  of  Virginia, 

City  of  Alexandria,  to-wit: 

I  the  undersigned  Notary  Public,  in  and  for  the  City  and 
State  aforesaid,  certify  that  William  A.  Moncure  personally 
appeared  before  me  in  my  City  and  State  aforesaid 
318  and  made  oath  that  the  statements  contained  in  the 
foregoing  affidavit  were  true  to  the  best  of  his  knowl¬ 
edge,  information  and  belief. 

Given  under  my  hand  this  7th  day  of  December,  1953. 

My  commission  expires  on  the  21st  day  of  July,  1957. 

Jane  M.  Burnell, 

Notary  Public . 

320  Filed  Dec.  11,  1953,  Harry  M.  Hull,  Clerk 

Order  Enjoining  Defendant  Pendente  Lite 

Upon  consideration  of  the  motion  filed  herein  and  the 
record  in  this  cause,  and  argument  of  counsel  for  the  re¬ 
spective  parties  having  been  heard  in  open  court, 

It  is  by  the  Court  this  11th  day  of  December,  1953: 

Ordered:  That  the  defendant  Austin  Branch  Osgood  be 
and  he  is  hereby  enjoined  and  restrained  from  prosecuting, 
furthering,  or  proceeding  with  the  Bill  of  Complaint  styled 
“Suit  to  Annul  Marriage  ”,  Chancery  No.  6905,  filed  No- 
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vember  9,  1953  in  the  Circuit  Court  for  Arlington  County, 
Virginia,  pendente  lite  and  until  the  disposition  of  the 
above  entitled  cause. 

David  A.  Pine, 

Judge. 

Seen: 

John  Watt  aw  a, 

Attorney  for  Defendant. 

321  Filed  Dec.  14,  1953,  Harry  M.  Hull,  Clerk 

Affidavit 

District  of  Columbia,  SS: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  says : 

I 

That  he  is  the  defendant  herein ;  that  he  is  the  President 
of  the  Blue  Ridge  Slate  Corporation,  Charlottesville,  Vir¬ 
ginia,  and  heretofore  has  been  receiving  a  salary  from 
said  corporation  of  $12,000  annually;  that  during  the  past 
18  months ,  the  business  of  said  Corporation  has  been  stead¬ 
ily  declining,  with  the  result  that  its  forthcoming  financial 
statement  will  show  a  net  loss  for  the  year  1953;  that  in 
the  circumstances,  the  Directors  of  said  Corporation  have 
deemed  it  necessary  substantially  to  reduce  salaries  and 
management  expense ;  that  in  pursuance  of  said  policy,  de¬ 
fendant’s  salary  has  been  reduced  to  $6,000  annually,  ef¬ 
fective  December  1,  1953; 

That  about  $1,200  is  deducted  therefrom  in  advance,  for 
withholding  tax,  leaving  defendant  about  $4,800  after  such 
tax; 

n 

That  defendant  owes  about  $10,000  to  the  Peoples  Na¬ 
tional  Bank  of  Charlottesville,  Virginia,  balance  of  a  sum 
borrowed  by  him  a  few  years  ago  to  cover  losses  which 
had  been  incurred  by  him  in  the  operation  of  a  farm  near 
Charlottesville,  which  was  finally  sold  by  him  in  1950; 
that  in  order  to  repay  that  loan,  defendant  in  June  1953 
was  required  to  assign  $200  monthly  of  his  salary  from  said 
Corporation  to  said  Bank; 
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That  accordingly,  defendant  now  receives  only  about 
$2,400  annually  from  said  Corporation  for  his  services,  after 
deduction  for  said  withholding  tax,  and  after  deduction  of 
$200  monthly  for  repayment  to  said  Bank; 

III 

322  That  defendant  also  receives  about  $13,000  annually 
from  a  trust  fund  in  Boston,  Massachusetts,  pre¬ 
viously  established  by  his  grandmother ;  that  defendant  also 
now  receives  about  $300  annually  in  dividends  on  preferred 
stock  in  Maintcorr,  Incorporated,  which  stock  was  pur¬ 
chased  by  him  in  1951; 

IV 

That  defendant  estimates  that  his  annual  Federal  In¬ 
come,  and  Virginia  State,  tax  liabilities  on  the  above  total 
income,  in  addition  to  said  withholding  tax  and  exclusive 
of  the  same,  total  about  $6,000;  that  accordingly,  defend¬ 
ant’s  actual  annual  net  income,  after  taxes,  and  after  ap¬ 
plication  of  the  above  assignment,  is  about  $9,700  ($6,000 
plus  $13,000  plus  $300,  less  $1,200,  less  $2400,  less  $6,000,) 
or  about  $808  monthly,  of  which  $600  monthly  maintenance 
is  75  per  cent,  and  $300  monthly  maintenance  is  about  37 
per  cent. 

V 

That  during  the  past  12  months,  defendant  has  had  to 
pay  $1,200  arrears  on  his  1951  Federal  Income  tax;  that 
he  owes  about  $5,000  on  his  1952  Federal  Income  tax,  and 
about  $5,000  on  his  1953  Federal  Income  tax. 

VI 

That  defendant  also  owes  about  $20,000  to  the  State 
Street  Trust  Company,  Boston,  Massachusetts,  borrowed 
by  him  in  1946  in  connection  with  the  purchase  by  him  of 
aforementioned  farm  near  Charlottesville,  Virginia; 

That  in  addition  to  his  aforesaid  indebtedness  of  about 
$10,000  to  said  Peoples  National  Bank,  Charlottesville, 
Virginia,  and  exclusive  of  the  same,  defendant  also  owes 
that  Bank  $6,500  borrowed  by  him  in  1948  for  use  in  the 
operation  of  said  farm,  said  loan  being  now  secured  by 
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defendant’s  stock  in  aforesaid  Slate  Corporation;  that 
accordingly,  defendant’s  total  present  indebtedness  to  said 
Bank  is  about  $16,500 ; 

That  defendant  also  owes  about  $1,000  in  Washington, 
D.  C.,  for  doctors’  bills  and  other  accounts  partly  incurred 
for  plaintiff  and  himself  while  they  were  living  together; 

That  defendant  is  also  wholly  indebted  to  his  attorney 
of  record  herein,  for  services  rendered  by  him  herein  since 
June  1952; 

323  That  defendant  will  presumably  also  he  expected 
to  pay  in  whole  or  in  part  for  the  services  rendered 

to  plaintiff  by  her  own  attorneys  herein ; 

VII 

i  That,  as  will  be  seen  from  the  foregoing,  the  mainte¬ 
nance  provisions  in  said  Order  of  July  21,  1953  are  wholly 
beyond  defendant’s  ability  and  means; 

That,  therefore,  defendant  requests  that  said  Order  be 
modified,  by  reducing  the  monthly  maintenance  to  $300, 
which  will  be  about  37  per  cent  of  his  actual  net  income,  and 
which  will  be  tax  free  to  the  plaintiff,  and  wholly  adequate 
for  the  needs  of  herself  and  minor  child,  plaintiff  having 
in  addition  an  independent  annual  income  of  about  $1,400, 
derived  from  securities  owned  by  her. 

Austin  Branch  Osgood. 

i  Subscribed  and  sworn  to  before  me  this  14th  day  of  De¬ 
cember,  1953. 

Maubice  Love, 

Notary  Public  in  and  for  scvid  District  of  Columbia. 
My  commission  expires  July  15,  1956. 

324  Filed  December  18, 1953,  Harry  M.  Hull,  Clerk 

Supplemental#  Complaint 

Leave  of  court  being  first  had  and  obtained,  the  plaintiff 
Katharyn  F.  Osgood  files  this  Supplemental  Complaint  and 
shows  unto  the  Court  as  follows : 

1-8.  Plaintiff  incorporates  the  averments  of  paragraphs 
1  to  8  inclusive  of  the  complaint  hereinbefore  filed. 

9.  Plaintiff  avers  that  the  defendant  Austin  Branch  Os¬ 
good  committed  adultery  with  the  co-respondent  Gladys 
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Tompkins  on  October  16,  1952  at  4611  Chesterbrook  Road, 
Falls  Church,  Virginia;  and  on  October  24,  1952  and  No¬ 
vember  8,  1952  at  the  Windsor  Park  Hotel,  Washington, 
D.  C. ;  and  that  the  said  defendant  and  co-respondent  com¬ 
mitted  other  acts  of  adultery  at  divers  times  and  places 
which  said  acts  were  committed  without  the  consent,  condo¬ 
nation  or  privity  of  your  plaintiff;  and  that  she  has  not 
lived  nor  cohabited  with  the  defendant  since  said  acts. 

Whekefore,  the  premises  considered,  plaintiff  prays: 

(a)  That,  in  addition  to  the  relief  heretofore  prayed  for 
in  the  complaint  filed  herein,  she  be  awarded  a  divorce  a 
mensa  et  thoro  from  the  defendant,  Austin  Branch  Osgood. 

(b)  And  for  such  other  and  further  relief  as  to  the 

325  Court  may  seem  meet  and  proper. 

Katharyn  F.  Osgood. 

Lewis  H.  Shapiro,  Whitford  W.  Cheston, 

Attorneys  for  Plaintiff , 

201-205  Tower  Building, 

Washington  5,  D.  C. 

326  United  States  District  Court  for  the  District  of 

Columbia 

- Division 

Civil  Action  File  No.  2684-52 
Summons 

Katharyn  F.  Osgood,  Plaintiff 
v. 

Austin  Branch  Osgood,  deft,  and  Gladys  Tompkins,  Co- 

Respondent,  Defendant 

To  the  above  named  Defendant:  Gladys  Tompkins,  Co- 
Respondent  : 

You  are  hereby  summoned  and  required  to  serve  upon 
Lewis  H.  Shapiro,  Whitford  W.  Cheston,  plaintiff’s  at¬ 
torneys,  whose  address  is  201-205  Tower  Bldg.,  Wash.,  5, 
D.C.  an  answer  to  the  supplemental  complaint  complaint 
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which  is  herewith  served  npon  you,  within  20  days  after 
service  of  this  summons  upon  you,  exclusive  of  the  day  of 
service.  If  you  fail  to  do  so,  judgment  by  default  will  be 
taken  against  you  for  the  relief  defanded  in  the  supple¬ 
mental  complaint  complaint. 

Harry  M.  Hull, 

Clerk  of  Court. 
(Signature  illegible), 
[Seal  of  Court]  Deputy  Clerk. 

Date:  Dec.  18,  1953. 

326a  Return  on  Service  of  Writ 

I  hereby  certify  and  return,  that  on  the  23rd  day  of  Janu¬ 
ary,  1954,  I  received  this  summons  and  served  it  together 
with  the  complaint  herein  as  follows: 

I  personally  served  a  copy  of  the  Supplemental  Com¬ 
plaint  and  Summons  on  Gladys  Tompkins  at  4611 
Chesterbrook  Road,  Falls  Church,  Virginia  on  January 
23,  1954  at  6 :05  p.m. ;  that  I  made  the  contents  therein 
known  to  the  said  Gladys  Tompkins ;  and  that  the  said 
Gladys  Tompkins  is  a  non-resident  of  the  District  of 
Columbia.  I  further  aver  that  I  am  an  adult  citizen  of 
the  United  States  and  am  not  a  party  to  the  above  cause 
or  otherwise  interested  in  the  subject  matter  or  contro¬ 
versy. 

Martin  L.  Kite, 
Deputy  United  States  Marshal. 

Subscribed  and  sworn  to  before  me,  a  Notary  Public  this 
25th  day  of  January  1954. 

[Seal]  Beatrice  M.  Allen 

i  Filed  Jan.  28, 1954,  Harry  M.  Hull,  Clerk. 

•  •••••• 

327  Filed  January  6,  1954,  Harry  M.  Hull,  Clerk 

Defendant’s  Answer  to  Supplemental  Complaint 

Comes  now  Austin  Branch  Osgood,  defendant  herein,  and 
makes  Answer  to  the  allegations  in  the  Supplemental  Com¬ 
plaint,  as  follows : 


133 


1.  Admits  that  plaintiff  is  an  adnlt  citizen  of  the  United 
States,  and  is  now  a  resident  of  the  District  of  Columbia; 
denies  that  she  was  such  resident  prior  to  the  filing  herein 
of  her  original  Complaint  on  June  16,  1952. 

2.  Admits  that  defendant  is  an  adult  citizen  of  the  United 
States;  denies  that  he  lives  in  the  District  of  Columbia; 
avers  that  he  is  a  resident  of  the  State  of  Virginia,  and  that 
he  has  been  domiciled  in  said  State  continuously  since  1942. 

3.  Admits  that  plaintiff  and  defendant  went  through  a 
ceremony  of  marriage  in  Washington,  D.C.  on  August  9, 
1949,  and  that  on  May  13,  1950,  the  child  Kevan  was  born, 
who  is  now  in  plaintiff's  custody;  denies  that  said  ceremony 
constituted  a  valid  marriage,  for  the  reason  that  defendant 
was  then  still  lawfully  married  to  another,  to  wit  Nancy 
Hancock  Osgood; 

Admits  that  following  said  ceremony,  the  parties  resided 
at  Charlottesville,  Virginia,  until  September  1950,  when 
plaintiff  left  for  Washington,  D.C.,  refusing  to  return  to 
said  Charlottesville;  avers  that  thereafter,  and  until  De¬ 
cember  1950,  plaintiff  lived  in  an  apartment  at  2800  Woodley 
Road,  N.W.,  Washington,  D.C.,  defendant  visiting  there 
periodically,  coming  up  from  said  Charlottesville  for  that 
purpose ;  that  the  Blue  Ridge  Slate  Corporation,  a  Virginia 
corporation,  with  principal  offices  at  said  Charlottes- 
328  ville,  of  which  defendant  is  the  President,  then  leased 
an  apartment  at  1028  Connecticut  Avenue,  N.W., 
Washington,  D.C.,  in  which  plaintiff  lived  until  January 
1953,  when  she  moved  to  3900  Sixteenth  Street,  N.W., 
Washington,  D.C.; 

Avers  that  defendant  lived  periodically  in  said  apartment 
at  1028  Connecticut  Avenue,  N.W.  until  July  1952 ;  that  he 
and  plaintiff  have  not  cohabited  since  that  date,  except  for 
about  ten  days  at  Bethany  Beach,  Delaware,  in  September 
1952 ;  that  since  September  1942,  defendant  has  continuously 
maintained  living  quarters  in  said  Charlottesville ;  that  on 
June  11, 1953,  he  took  additional  quarters  at  1500  Arlington 
Boulevard,  Arlington,  Virginia,  where  he  has  since  lived, 
and  still  lives,  when  not  in  said  Charlottesville. 

4.  Admits  that  he  has  been  addicted  to  the  use  of  alcohol, 
and  that  at  times  he  has  drunk  to  excess,  and  avers  that 
such  condition  existed  for  many  years  prior  to  said  cere- 
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mony  of  marriage  between  himself  and  plaintiff,  of  which 
condition  plaintiff  had  full  knowledge  at  the  time  of,  and 
prior  to,  said  ceremony;  denies  the  other  allegations. 

5.  Admits  that  at  the  time  plaintiff  filed  her  Complaint 
herein,  to  wit  on  June  16, 1952,  he  had  been  paying  the  apart¬ 
ment  rental  of  $300  monthly,  and  in  addition  had  been 
providing  plaintiff  with  about  $350  monthly  for  food  and 
incidental  expenses;  avers  that  he  had  been  paying  other 
and  further  substantial  amounts,  principally  for  their  meals 
in  restaurants,  garage  rental,  insurance,  and  joint  enter¬ 
tainment,  in  an  approximate  monthly  total  of  $750 ;  admits 
that  prior  to  said  date,  to  wit  June  16,  1952,  he  had  offered 
$250  a  month  for  the  maintenance  of  plaintiff,  and  $100  a 
month  for  the  maintenance  of  the  child  Kevan,  as  property 
settlement  in  a  separate  maintenance  proceeding  which 
plaintiff  had  previously  instituted  against  defendant,  and 
then  later  dismissed ;  denies  that  prior  to  the  filing  of  said 
Complaint,  he  had  failed  or  refused  to  support  plaintiff  or 
said  minor  child ; 

Avers  that  following  the  separation  of  plaintiff  and  de¬ 
fendant  on  July  4,  1952,  he  voluntarily  made  payments  for 
the  maintenance  and  support  of  plaintiff  and  said  minor 
child,  as  follows: 

July  1952 — apartment  rent  $300  and  $200  cash 
Aug.  1952 — apartment  rent  $300  and  $300  cash 
Sept.  1952 — apartment  rent  $300  and  $300  cash 
Oct.  1952 — apartment  rent  $300  and  $300  cash 
Nov.  1952 — apartment  rent  $300  and  $300  cash 

329  That  on  November  21,  1952,  Consent  Order  was 
entered,  awarding  custody  of  said  minor  child  to 
plaintiff,  and  requiring  the  defendant,  pendente  lite,  to  pay 
$700  monthly  to  plaintiff,  beginning  December  1,  1952,  for 
the  support  of  herself  and  said  minor  child; 

That  on  July  21, 1953,  on  defendant’s  Motion,  Order  was 
entered,  reducing  said  award,  pendente  lite,  to  $600  monthly ; 

That  Motion  by  defendant  is  now  pending  to  reduce  said 
monthly  award,  pendente  lite,  to  $300;  that  plaintiff  has 
an  independent  income  from  stocks  owned  by  her,  of  about 
$1,400  annually. 

6.  Admits  that  he  has  been  addicted  to  the  use  of  alcohol, 
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and  that  at  times  he  has  drank  to  excess ;  avers  that  such 
condition  existed  for  many  years  prior  to  said  ceremony  of 
marriage  between  himself  and  plaintiff,  of  which  condition 
plaintiff  had  full  knowledge  at  the  time  of,  and  prior  to,  said 
ceremony;  and  avers  further  that  any  threats  as  alleged 
were  made  when  he  was  under  the  influence  of  alcohol,  and 
were  not  seriously  meant  nor  intended;  denies  the  other 
allegations. 

7.  Denies  that  his  income  is  as  alleged;  avers  that  he 
receives  an  income  of  about  $13,000  annually  from  a  trust  in 
Boston,  Massachusetts;  that  his  salary  from  said  Blue 
Ridge  Slate  Corporation  is  $6,000  annually,  from  which, 
before  he  receives  any  part,  about  $1,200  is  deducted  for 
withholding  tax,  and  also  $2,400  under  a  previous  assign¬ 
ment  by  him  to  the  Peoples  National  Bank,  Charlottesville, 
Virginia,  for  repayment  of  a  loan  of  $11,000  borrowed  by 
him  in  1946,  thereby  leaving  him  only  $2,400  annually  from 
said  salary;  that  he  also  receives  about  $300  annually  as 
dividends  from  stock  in  the  Maintcorr  Corporation,  making 
a  total  annual  income  received  of  about  $15,700; 

Avers  that  defendant’s  annual  Federal  Income,  and  Vir¬ 
ginia  State,  tax  liabilities,  in  addition  to  said  withholding 
tax,  and  exclusive  of  the  same,  total  about  $6,000;  that  he 
owes  about  $10,000  on  1952  and  1953  Federal  Income  taxes, 
and  $6,500  to  said  Peoples  National  Bank,  in  addition  to  a 
balance  of  about  $10,000  due  on  aforesaid  loan  of  $11,000 
negotiated  in  1946 ;  that  he  also  owes  about  $20,000  to  The 
State  Street  Trust  Company,  Boston,  Massachusetts,  and 
also  about  $1,000  for  doctors’  bills  and  other  accounts  in 
Washington,  D.C.,  previously  incurred  for  himself,  plaintiff, 
and  said  minor  child,  and  also  owes  compensation  to  his 
attorney  herein  for  services  since  the  inception  of 
330  this  suit. 

8.  Denies  that  he  has  any  sources  of  income  other 
than  specified  above,  and  denies  that  plaintiff  reasonably 
requires  not  less  than  $750  monthly  for  the  maintenance  of 
herself  and  child,  and  denies  that  he  is  able  to  provide 
maintenance  in  that  or  any  similar  amount;  avers  that  he 
is  desirous  of  providing  for  the  support  and  maintenance  of 
said  minor  child. 

9.  Denies  the  allegations  of  adultery. 
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10.  For  a  separate,  affirmative,  and  alternative  defense  to 
the  claims  asserted  by  plaintiff,  and  as  a  bar  to  the  same, 
defendant  alleges  that  the  asserted  offenses  of  which  plain¬ 
tiff  complains  in  her  Supplemental  Complaint  (incorporated 
from  her  original  Complaint,  filed  June  16,  1952),  para¬ 
graphs  4,  5  and  6,  have  been  condoned  by  her,  as  she  and 
defendant  continued  to  cohabit  for  several  weeks  following 
the  filing  of  said  original  Complaint,  to  wit  until  July  4, 
1952. 


Austin  Branch  Osgood 


John  Watt  aw  a, 

1317  F  Street,  N.W., 

Washington  4,  D.  C.f 

Attorney  for  Defendant. 


District  op  Columbia,  ss: 

Austin  Branch  Osgood,  being  first  duly  sworn,  on  oath 
deposes  and  says  that  he  has  read  the  foregoing  Answer  by 
him  subscribed,  and  is  familiar  with  its  contents,  and  that 
the  statements  therein  contained  are  true  and  correct,  to 
the  best  of  his  knowledge,  information  and  belief. 

Austin  Branch  Osgood 

Subscribed  and  sworn  to  before  me  this  5th  day  of  Janu¬ 
ary,  1954. 

Maurice  Love, 

Notary  Public  in  and  for 
said  District  of  Columbia. 

My  commission  expires  July  15,  1956. 

•  •••••• 

333  Filed  March  25,  1954,  Harry  M.  Hull,  Clerk 

Findings  op  Fact  and  Conclusions  of  Law 

This  cause  came  on  to  be  heard  at  this  term  of  court  on 
the  pleadings  filed  herein,  by  the  Court  sitting  without  a 
jury,  and  upon  consideration  of  the  pleadings,  the  testi¬ 
mony  of  the  plaintiff  and  the  defendant,  and  witnesses  called 
on  behalf  of  both  parties,  and  evidence  adduced  by  both 
parties  in  open  court,  and  after  full  hearing  and  argu¬ 
ment  of  counsel  for  plaintiff  and  defendant,  the  Court  makes 
the  following  findings  of  fact  and  conclusions  of  law: 
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Findings  of  Fact 

(a)  That  Katharyn  F.  Osgood,  plaintiff  herein,  is  a  bona 
fide  legal  resident  of  the  District  of  Columbia  and  has 
been  such  a  resident  for  more  than  two  years  prior  to  the 
filing  of  this  complaint. 

(b)  That  since  September  1950  the  matrimonial  domi¬ 
cile  of  the  plaintiff  and  defendant  was  the  District  of  Co¬ 
lumbia  and  continued  so  through  June  18,  1953. 

(c)  That  on  June  2,  1949,  and  prior  thereto  for  a  period 
of  more  than  ninety  days,  the  defendant  Austin  Branch 
Osgood  was  a  resident  of  the  State  of  Florida  and  filed 
a  suit  for  absolute  divorce  against  Nancy  Hancock  Osgood, 
the  then  wife  of  defendant,  in  Circuit  Court  of  the  Tenth 
Judicial  Circuit  of  Florida,  in  and  for  Polk  County,  at  which 
time  the  defendant  herein,  Austin  Branch  Osgood,  testified 

that  he  had  not  been  out  of  the  State  of  Florida  for  a 
334  period  of  ninety  days  prior  to  the  filing  of  his  suit  for 
divorce ;  and  that  an  absolute  divorce  was  granted  to 
the  said  Austin  Branch  Osgood  from  Nancy  Hancock  Os¬ 
good  in  these  proceedings  on  June  2,  1949. 

(d)  That,  following  said  Florida  divorce,  the  said  defend¬ 
ant  Austin  Branch  Osgood  procured  a  marriage  license  in 
the  District  of  Columbia  and,  pursuant  thereto,  married 
the  plaintiff  Katharyn  F.  Osgood  in  the  District  of  Co¬ 
lumbia  on  August  9,  1949. 

(e)  That  the  conduct  of  the  defendant  toward  the  plain¬ 
tiff  has  produced  nervousness,  illness  and  need  of  medical 
attention  by  the  plaintiff,  and  the  said  defendant  did  strike 
the  plaintiff  on  several  occasions  and  threatened  said  plain¬ 
tiff  to  a  point  of  endangering  her  life  and  making  the  con¬ 
tinuation  of  the  martial  status  of  the  parties  impossible. 

(f )  That  the  defendant  Austin  Branch  Osgood  committed 
adultery  with  one  Gladys  Tompkins,  named  as  co-respond¬ 
ent  ;  on  November  8, 1952  in  the  District  of  Columbia  as  al¬ 
leged,  and  was  with  the  co-respondent  in  Miami  Beach,  Flor¬ 
ida  on  April  28,  May  2,  and  May  4, 1953  and  that  said  asso¬ 
ciation  indicates  an  adulterous  disposition  on  the  part  of 
the  defendant  Austin  Branch  Osgood. 

(g)  That  summons  for  the  service  of  process  herein  of 
the  supplemental  complaint,  upon  Gladys  Tompkins,  named 
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as  co-respondent,  was  issued  on  December  18,  1953,  and 
was  served  upon  her  in  Virginia  on  January  23,  1954. 

(h)  That  said  Gladys  Tompkins,  named  as  co-respondent, 
did  not  file  an  Answer,  or  otherwise  appear. 

(i)  That  the  said  Austin  Branch  Osgood  has  admitted 
that  he  is  a  chronic  alcoholic  and  has  been  addicted  to  the 
use  of  alcohol  since  he  was  eighteen  years  of  age. 

(j)  That  the  said  defendant  presently  receives  from  a 
trust  fund  about  $14,000.00  per  year,  as  well  as  $6,000.00 
per  year  salary  from  the  Blue  Ridge  Slate  Corporation 

of  which  he  and  his  family  are  the  sole  owners. 

335  (k)  That  the  reduction  from  $12,000.00  per  year  as 

i  salary  to  $6,000.00  per  year  which  the  said  defend¬ 
ant  took  from  the  Blue  Ridge  Slate  Corporation  in  De¬ 
cember  1953  looks  like  a  subterfuge  and  was  made  two  days 
prior  to  the  said  defendant’s  appearing  before  the  Domes¬ 
tic  Relations  Commissioner. 

(1)  That  the  assignment  of  $200.00  per  month  on  the 
$11,000.00  note  at  the  Charlottesville  Bank  was  made  just 
prior  to  a  motion  to  reduce  the  defendant’s  payments  to 
the  plaintiff  after  an  award  of  maintenance  and  alimony 
made  by  prior  order  of  this  Court  to  the  plaintiff  in  this 
cause. 

(rn)  That  the  defendant  has  asserted  that  he  owes  the 
United  States  Government  for  back  income  taxes  in  the 
amount  of  $12,000.00  which  he  contemplates  making  ar¬ 
rangements  to  pay. 

(n)  That  the  plaintiff,  Katharyn  F.  Osgood,  is  a  fit  and 
proper  person  to  have  the  permanent  custody  of  Kevan 
D.  Osgood,  the  minor  child  of  the  parties. 

Accordingly,  the  Court  makes  the  following 
Conclusions  of  Law 

1.  This  Court  has  jurisdiction  over  the  plaintiff  Kath¬ 
aryn  F.  Osgood  and  the  defendant  Austin  Branch  Osgood, 
and  the  subject  matter  of  this  suit. 

2.  That  the  absolute  divorce  obtained  by  the  said  Austin 
Branch  Osgood  from  Nancy  Hancock  Osgood  in  June  1949 
in  the  Circuit  Court  of  the  Tenth  Judicial  Circuit  of  Florida 
in  and  for  Polk  County  is  valid  and  subsisting  and  is  en¬ 
titled  to  full  faith  and  credit,  and  the  said  defendant  Austin 
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Branch  Osgood  is  estopped  to  deny  the  validity  of  said 
divorce. 

3.  That  Austin  Branch  Osgood  was  under  no  legal  dis¬ 
ability  to  contract  a  valid  marriage  in  the  District  of  Co¬ 
lumbia  on  August  9,  1949,  and  that  the  marriage  between 
Austin  Branch  Osgood,  the  defendant  herein,  and  Kath- 

aryn  F.  Osgood,  plaintiff  herein,  on  August  9,  1949, 
336  in  the  District  of  Columbia  is  a  valid  marriage. 

4.  That  the  said  Katharyn  F.  Osgood  is  a  bona  fide  resi¬ 
dent  of  the  District  of  Columbia  and  has  been  such  a  resi¬ 
dent  for  more  than  two  years  prior  to  the  filing  of  her 
complaint;  and  that  the  defendant  Austin  Branch  Osgood 
was  a  bona  fide  resident  of  the  District  of  Columbia  through 
June  18,  1953. 

5.  That  the  plaintiff  Katharyn  F.  Osgood  has  proven  her 
allegations  of  cruelty  which  entitles  said  plaintiff  to  a 
limited  divorce  as  prayed  for. 

6.  That  service  of  the  supplemental  complaint  filed 
herein  on  December  18,  1953,  was  personally  had  on  the 
named  co-respondent  Gladys  Tompkins,  in  the  State  of 
Virginia  on  January  23,  1954,  and  on  motion  of  the  de¬ 
fendant,  Austin  Branch  Osgood,  this  service  was  quashed 
because  made  more  than  twenty  days  after  issuance  of  the 
summons  on  the  supplemental  complaint. 

7.  That  plaintiff  is  entitled  to  an  award  of  Six  Hundred 
($600.00)  Dollars  per  month  for  the  maintenance  and  sup¬ 
port  of  said  plaintiff  and  minor  child,  to  be  allocated  for  pur¬ 
poses  of  taxation  as  follows :  Three  Hundred  ($300.00)  Dol¬ 
lars  for  the  plaintiff  Katharyn  F.  Osgood,  and  Three  Hun¬ 
dred  ($300.00)  Dollars  for  the  support  of  the  minor  child 
Kevan  D.  Osgood,  commencing  as  of  April  1, 1954,  and  like 
payments  to  plaintiff  of  Six  Hundred  ($600.00)  Dollars  to 
be  paid  on  the  first  day  of  each  and  every  month  thereafter. 

8.  That  the  said  Austin  Branch  Osgood  is  presently  in 
arrears  in  the  sum  of  Twelve  Hundred  ($1,200.00)  Dollars, 
representing  payments  due  to  the  said  Katharyn  F.  Osgood 
in  her  pendente  lite  order  passed  by  this  Court  which  she 
shall  have  judgment  thereon  as  at  law,  besides  the  costs 
of  these  proceedings. 

9.  That  the  custody  of  the  minor  child  of  the  parties, 
Kevan  D.  Osgood,  be  awarded  to  the  plaintiff  Katharyn 
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F.  Osgood,  with  the  right  to  the  defendant  to  see  said  child 
only  at  reasonable  times  and  hours  which  shall  be  de¬ 
termined  with  the  consent  of  the  plaintiff. 

337  10.  That  the  sum  of  Three  Thousand  ($3,000.00) 

,  Dollars  be  awarded  as  attorneys  ’  fees  to  Messrs. 

Alvin  L.  Newmyer,  Lewis  H.  Shapiro,  and  Robert  L.  Ack- 
erly,  attorneys  for  the  plaintiff  Katharyn  F.  Osgood. 

11.  That  the  said  defendant  Austin  Branch  Osgood  is 
permanently  enjoined  from  prosecuting  an  annulment  pro¬ 
ceeding  in  The  Circuit  Court  of  Arlington  County,  Virginia 
entitled  “Austin  Branch  Osgood  vs.  Katharyn  Fuqua  Os¬ 
good,  Chancery  No.  6905.” 

I  Dated  this  25th  day  of  March,  1954. 

James  R.  Kirkland, 

Judge. 

338  Filed  March  25,  1954,  Harry  M.  Hull,  Clerk 

Judgment  for  Limited  Divorce 

j  This  cause  came  on  to  be  heard  at  this  term  of  court  on 
the  pleadings  filed  herein  by  the  Court  sitting  without  a 
jury  and,  upon  consideration  of  the  pleadings,  the  testi¬ 
mony  of  the  plaintiff  and  the  defendant  and  witnesses  called 
by  both  parties,  and  evidence  adduced  in  open  court,  and 
the  Court  having  made  findings  of  fact  and  conclusions  of 
law  which  are  made  a  part  of  this  judgment,  it  is  by  the 
Court  this  25th  day  of  March,  1954, 

Ordered : 

1 1.  That  the  plaintiff  Katharyn  F.  Osgood  be  and  she  is 
hereby  awarded  a  divorce  a  mensa  et  thoro  from  the  de¬ 
fendant  Austin  Branch  Osgood. 

2.  That  the  custody  of  the  minor  child,  Kevan  D.  Osgood, 
be  and  it  is  hereby  awarded  to  the  plaintiff  Katharyn  F. 
Osgood,  with  the  right  reserved  to  the  defendant  Austin 
Branch  Osgood  to  see  said  child  only  at  reasonable  times  and 
reasonable  hours  which  shall  be  determined  with  the  consent 
of  the  plaintiff. 

3.  That  the  said  defendant  Austin  Branch  Osgood  be 
and  he  is  hereby  ordered  and  directed  to  pay  to  the  said 
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Katharyn  F.  Osgood  the  sum  of  Six  Hundred  ($600.00)  Dol¬ 
lars  per  month;  Three  Hundred  ($300.00)  Dollars  for  the 
support  of  the  minor  child  of  the  parties,  Kevan  D.  Os¬ 
good,  and  Three  Hundred  ($300.00)  Dollars  per  month 
for  permanent  alimony  for  the  said  Katharyn  F.  Osgood ; 
the  first  payment  of  Six  Hundred  ($600.00)  Dollars  to  be 
made  on  the  1st  day  of  April,  1954,  and  like  payments  to  be 
made  on  the  first  day  of  each  and  every  month  there¬ 
after. 

339  4.  That  the  said  defendant  Austin  Branch  Osgood 

be  and  he  is  hereby  directed  to  pay  to  Messrs.  Alvin 
L.  Newmyer,  Lewis  H.  Shapiro  and  Robert  L.  Ackerly  the 
sum  of  Three  Thousand  ($3,000.00)  Dollars  as  attorneys  * 
fees  for  the  plaintiff,  besides  the  cost  of  these  proceed- 
ings. 

5.  That  the  plaintiff  Katharyn  F.  Osgood  is  hereby 
awarded  judgment  against  the  defendant  Austin  Branch 
Osgood  in  the  amount  of  Twelve  Hundred  ($1,200.00)  Dol¬ 
lars  for  arrears  in  alimony  pendente  lite  awarded  to  plain¬ 
tiff  by  order  of  this  Court  dated  July  21,  1953. 

6.  That  the  said  defendant  Austin  Branch  Osgood  be 
and  he  is  hereby  permanently  enjoined  from  prosecuting 
an  annulment  proceeding  in  The  Circuit  Court  of  Arlington 
County,  Virginia  entitled  “Austin  Branch  Osgood  vs. 
Katharyn  Fuqua  Osgood,  Chancery  No.  6905.” 

James  R.  Kirkland, 

Judge. 
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QUESTIONS  PRESENTED 


1.  Whether  it  was  error  for  the  Trial  Court  to  find  that 
the  Appellee  was  a  bona  fide  resident  of  the  District  of 
Columbia  for  more  than  two  years  prior  to  the  filing  of  the 
original  complaint  of  divorce  where  the  uncontradicted  evi¬ 
dence  of  both  parties  showed  that  Appellee  maintained  her 
sole  residence  in  the  District  of  Columbia  for  more  than 
two  years  prior  to  the  filing  of  the  complaint  herein. 

2.  Whether  the  fact  that  Appellant  remained  in  the  same 
quarters  with  Appellee  for  a  short  period  of  time  after  the 
acts  of  cruelty  alleged  were  committed  without  cohabitation 
required  a  finding  of  condonation  by  the  Trial  Court. 

3.  Whether  it  was  error  for  the  Trial  Court  to  uphold 
the  validity  of  Appellant’s  divorce  from  his  prior  wife  prior 
to  his  marriage  to  Appellee  when  the  Appellant  offered  no 
evidence  to  impugn  its  validity  of  that  divorce ;  a  certified 
record  of  the  proceedings  was  introduced  by  Appellee  and 
Appellant  urges  its  invalidity  for  the  first  time  on  appeal. 

4.  Whether  it  was  error  for  the  Trial  Court  to  enjoin 
Appellant  from  relitigating  the  validity  of  his  marriage  to 
Appellee  in  a  State  Court  when  these  issues  were  fully 
adjudicated  by  the  Court  below  in  the  instant  case  which 
was  initiated  more  than  seventeen  months  prior  to  the 
State  Court  action. 

5.  Whether  it  was  error  for  the  Trial  Court  to  admit  evi¬ 
dence  of  adultery  where  the  supplemental  complaint  was 
served  personally  on  the  co-respondent,  a  non-resident  of 
the  District  of  Columbia,  in  the  State  of  Virginia  in  com¬ 
pliance  with  Title  13,  Section  108,  District  of  Columbia  Code 
(1951  Edition)  and  the  complaint  was  served  more  than  20 
days  after  its  issuance,  the  life  of  a  summons  not  being 
limited  by  Rule  4  Federal  Rules  of  Civil  Procedure. 

6.  Whether  the  Trial  Court  erred  in  awarding  the  sum 
of  $300.00  per  month  alimony  for  Appellee  and  $300.00  per 
month  support  for  the  minor  child  when  the  evidence 
showed  Appellant’s  income  was  between  $1,500.00  and 
$2,000.00  per  month. 
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IN  THE 

United  States  Court  of  Appeals 

Fob  the  District  op  Columbia  Circuit 


No.  12,294 


AUSTIN  BRANCH  OSGOOD,  Appellant 

v. 

KATHARYN  F.  OSGOOD,  Appellee 


BRIEF  FOR  APPELLEE 


Appeal  from  Judgment  of  the  United  State*  District  Court 
for  the  District  of  Columbia 


APPELLEE'S  STATEMENT  OF  THE  CASE 

Appellee’s  statement  of  the  case  is  intended  to  supple¬ 
ment  the  statement  of  the  case  in  Appellant’s  brief  which 
is  incomplete  in  some  respects.  In  Appellant’s  answer  to 
the  original  complaint  for  limited  divorce  or  separate 
maintenance  (J.  App.  Ill),  Appellant  neither  admitted 
nor  denied  Appellee’s  allegation  that  she  had  been  a  resi¬ 
dent  of  the  District  of  Columbia  for  more  than  two  years 


prior  to  the  filing  of  this  complaint  on  June  16,  1952 ;  Ap¬ 
pellant  however  admitted  in  his  verified  answer  that  the 
parties  were  lawfully  married  on  Angnst  9,  1949  in  the 
District  of  Columbia;  that  the  parties  resided  at  Char¬ 
lottesville,  "Virginia  until  November  1949,  and  since  that 
time  had  resided  in  the  District  of  Columbia;  that  his 
income  was  $25,200.00  per  annum ;  and  Appellant  admitted 
his  addiction  to  alcohoL 

On  November  9,  1953,  Appellant  filed  suit  in  the  Circuit 
Court  of  Arlington  County,  Virginia  to  annul  his  marriage 
to  Appellee  (J.  App.  119-122)  in  which  Appellant  alleged 
that  Appellee  was  a  resident  of  the  District  of  Columbia 
and  specifically  alleged  that  Appellee  was  a  non-resident 
of  the  State  of  Virginia.  Appellant  alleged  that  on  the 
date  of  his  marriage  to  Appellee  he  was  married  to  one 
Nancy  Hancock  Osgood  and  that  a  divorce  secured  by 
Appellant  from  said  Nancy  Hancock  Osgood  in  the  State 
of  Florida  was  null  and  void.  Thereafter,  on  motion  of 
Appellee,  Appellant  was  enjoined  by  the  United  States 
District  Court  for  the  District  of  Columbia  from  proceed¬ 
ing  with  the  annulment  suit  in  Virginia  pending  disposi¬ 
tion  of  this  case  in  the  District  of  Columbia.  (J.  App. 
127) 

On  December  18,  1953,  by  leave  of  Court,  Appellee  filed 
a  supplemental  complaint  alleging  several  acts  of  adultery 
between  the  Appellant  and  one  Gladys  Tompkins,  named 
co-respondent  therein.  (J.  App.  130,  131)  This  complaint 
requested  the  same  relief  prayed  for  in  the  original  com¬ 
plaint  and  a  divorce  a  mensa  et  thoro.  The  supplemental 
complaint  was  served  on  the  co-respondent  in  the  State  of 
Virginia  on  January  23,  1954.  The  return  of  service  cer¬ 
tified  that  the  co-respondent  was  a  non-resident  of  the 
District  of  Columbia.  (J.  App.  132)  Appellant  filed  a 
verified  answer  to  the  supplemental  complaint  on  Janu¬ 
ary  6,  1954.  (J.  App.  132-136)  In  this  pleading  he  now 
denied  that  Appellee  was  a  resident  of  the  District  of 
Columbia;  denied  the  validity  of  his  marriage  to  Ap¬ 
pellee,  admitting  however  a  ceremony  of  marriage  with 


Appellee;  and  for  the  first  time  raised  the  defense  of 
condonation  to  the  cruelty  alleged  in  the  original  com¬ 
plaint. 

Following  a  full  trial  in  the  Court  below,  that  Court 
made  findings  of  fact  (J.  App.  136)  that  the  Appellee  had 
been  a  bona  fide  and  legal  resident  of  the  District  of  Co¬ 
lumbia  for  more  than  two  years  prior  to  the  filing  of  the 
original  complaint;  that  the  divorce  obtained  by  Ap¬ 
pellant  from  his  second  wife,  Nancy  Hancock  Osgood,  in 
the  State  of  Florida  on  June  2,  1949,  was  valid;  that 
the  Appellant  had  committed  acts  of  cruelty  upon  the  Ap¬ 
pellee  as  alleged  in  the  original  complaint;  that  Appel¬ 
lant  had  committed  adultery  with  the  named  co-respondent 
Gladys  Tompkins  in  the  District  of  Columbia  on  November 
8, 1952  as  alleged;  that  Appellant  was  an  admitted  chronic 
alcoholic;  that  Appellant  was  then  receiving  $20,000.00 
per  anmrm  income;  that  the  reduction  in  Appellant’s 
salary  from  $12,000.00  per  annum  to  $6,000.00  per  annum 
was  made  two  days  prior  to  Appellant’s  appearance  be¬ 
fore  the  Domestic  Relations  Commissioner  and  looked 
like  a  subterfuge;  that  Appellee  was  a  fit  and  proper  per¬ 
son  to  have  custody  of  the  minor  child,  Kevan  D.  Osgood. 

Whereupon,  the  Court  concluded  (J.  App.  138)  that  it 
had  jurisdiction  over  the  parties  and  the  subject  matter 
of  this  suit;  that  Appellant  was  estopped  to  deny  the 
validity  of  his  prior  divorce  from  Nancy  Hancock  Osgood ; 
that  the  marriage  between  Appellant  and  Appellee  was 
lawful  and  valid;  and  that  Appellant  was  permanently 
enjoined  from  prosecuting  the  suit  for  annulment  of  his 
marriage  to  Appellee  in  the  State  of  Virginia.  The  Dis¬ 
trict  Court  then  entered  judgment  for  limited  divorce  in 
favor  of  Appellee ;  granted  custody  of  the  minor  child 
to  Appellee,  and  the  sum  of  $300.00  per  month  support 
for  the  child  and  $300.00  per  month  permanent  alimony 
for  Appellee,  and  attorneys  fees  and  costs.  (J.  App.  140, 
141)  Notice  of  appeal  was  filed  by  Appellant  herein  on 
April  21,  1954  (R.  340),  and  by  Appellee  herein  on  April 
22,  1954,  which  appeal  was  subsequently  dismissed  by 
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consent  of  counsel  who  agreed  that  the  sole  point  raised 
in  Appellee’s  appeal  was  before  the  Court  in  the  present 
appeal  and  would  he  fully  briefed  and  argued  and  would 
require  decision  by  this  Court  in  the  disposition  of  this 
appeal. 

SUMMARY  OF  ARGUMENT 

1.  The  Trial  Court’s  finding  that  the  Appellee  was  a 
resident  of  the  District  of  Columbia  for  more  than  two 
years  prior  to  the  filing  of  the  original  complaint  was 
supported  both  by  evidence  produced  by  Appellee  as  well 
as  admissions  of  the  Appellant.  This  finding  is  clearly 
consistent  with  the  evidence  and  should  not  be  disturbed 
on  appeal. 

2.  The  Trial  Court  found  that  Appellant  had  committed 
acts  of  cruelty  upon  Appellee  as  alleged  in  the  complaint. 
This  finding  was  supported  by  testimony  of  Appellee,  cor¬ 
roborated  by  the  maid  who  worked  for  Appellant  and  Ap¬ 
pellee,  and  there  was  no  evidence  of  condonation  of  this 
cruelty.  The  Court  below  also  found  that  Appellant  had 
committed  adultery  as  alleged  in  the  supplemental  com¬ 
plaint  This  finding  is  not  contested  by  Appellant.  These 
findings  entitled  Appellee  to  a  limited  divorce  and,  being 
clearly  consistent  with  the  evidence,  should  not  be  dis¬ 
turbed  on  appeal. 

3.  Service  of  the  supplemental  complaint  on  the  co¬ 
respondent  was  made  as  required  by  Title  16,  Section  417, 
and  Title  13,  Section  108,  District  of  Columbia  Code  (1951 
Edition).  The  summons  was  issued  pursuant  to  Rule  4  of 
the  Federal  Rules  of  Civil  Procedure  which  does  not  limit 
the  life  of  a  summons.  The  co-respondent  was  therefore 
properly  before  the  Court  and  the  Court  correctly  denied 
Appellant’s  motion  to  strike  the  testimony  relating  to  the 
allegations  of  adultery. 

4.  The  issue  of  the  validity  of  the  marriage  between 
Appellant  and  Appellee  was  raised  by  Appellant  in  his 
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answer  to  the  supplemental  complaint.  At  the  trial  Ap¬ 
pellant  produced  no  evidence  in  support  of  his  allegation 
that  his  divorce  from  his  prior  wife  was  invalid.  There 
was  before  the  Court  a  properly  attested  record  of  these 
divorce  proceedings  showing  that  Appellant  appeared, 
testified,  and  was  cross-examined  by  counsel  for  his  wife. 
Appellant  had  also  relied  upon  the  validity  of  this  divorce 
in  which  he  appeared  as  plaintiff,  in  contracting  his  mar¬ 
riage  to  Appellee.  Accordingly,  the  Court  was  required 
to  make  a  finding  on  this  issue  and  correctly  upheld  the 
validity  of  Appellants  prior  divorce,  and  correctly  ruled 
further  that  Appellant  was  estopped  to  deny  the  validity 
of  this  divorce. 

5.  Appellant  is  seeking  to  relitigate  the  validity  of  his 
prior  divorce  in  the  State  Courts  of  the  State  of  Virginia. 
The  Trial  Court  properly  enjoined  Appellant  from  reliti¬ 
gating  this  issue  which  had  been  raised  in  this  proceed¬ 
ing  by  the  Appellant  and  which  was  fully  adjudicated  by 
the  Court  below. 

6.  The  District  Court  correctly  defined  Appellants  right 
of  visitation  with  the  minor  child  whose  custody  was 
awarded  to  Appellee.  By  Appellants  own  admissions, 
he  is  a  chronic  alcoholic  and  continues  to  drive  an  auto¬ 
mobile  although  his  permit  to  operate  an  automobile  has 
been  revoked  in  the  States  of  New  York  and  Virginia  and 
the  District  of  Columbia  for  driving  while  under  the  in¬ 
fluence  of  alcohol  The  safety  of  the  minor  child  requires 
restrictions  on  Appellants  visitation  with  his  minor  child. 

7.  The  District  Court  found  that  Appellants  income  is 
at  least  $20,000.00  per  year  and  perhaps  more.  Accord¬ 
ingly,  the  sum  of  $300.00  per  month  support  for  the 
child  and  $300.00  per  month  permanent  alimony  for 
the  wife  was  not  excessive.  The  Court  limited  Appel¬ 
lants  contributions  to  this  amount  because  Appellant  is 
indebted  to  the  Federal  Government  for  back  income  taxes. 
Since  Appellant  has  offered  the  sum  of  $2,500.00  as  counsel 
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fees  for  Appellee,  the  Court’s  award  of  $3,000.00  was  not 

excessive  and  these  awards  should  not  be  modified. 

STATUTES  AND  RULES  INVOLVED 

District  of  Columbia  Code,  1951,  Title  13,  Section  108: 

“Publication  may  be  substituted  for  personal  serv¬ 
ice  of  process  upon  any  defendant  who  cannot  be 
found  and  who  is  shown  by  affidavit  to  be  a  non-resi¬ 
dent,  or  to  have  been  absent  from  the  District  for  at 
least  six  months, ...  in  suits  for  . . .  divorce.  ...” 

“Personal  service  of  process  may  be  made  by  any 
person  not  a  party  to  or  otherwise  interested  in  the 
subject-matter  in  controversy  on  a  non-resident  de¬ 
fendant  out  of  the  District  of  Columbia,  which  serv¬ 
ice  shall  have  the  same  effect  and  no  other  as  an  order 
1  of  publication  duly  executed.  In  such  case  the  return 
i  must  be  made  under  oath  in  the  District  of  Columbia, 
unless  the  person  making  the  service  be  a  sheriff  or 
i  deputy  sheriff,  a  marshal  or  deputy  marshal,  author¬ 
ized  to  serve  process  where  service  is  made,  and  such 
return  must  show  the  time  and  place  of  such  service 
and  that  the  defendant  so  served  is  a  non-resident  of 
the  District  of  Columbia.” 

District  of  Columbia  Code,  1951,  Title  16,  Section  403 : 

“A  divorce  from  the  bond  of  marriage  or  a  legal 
i  separation  from  the  bed  and  board  may  be  granted 
for  adultery  ...  A  legal  separation  from  bed  and 
board  may  be  granted  for  cruelty. ...” 

District  of  Columbia  Code,  1951,  Title  16,  Section  417 : 

“In  all  divorce  cases  where  adultery  is  charged  the 
person  or  persons  with  whom  the  adultery  is  charged 
to  have  been  committed  shall  be  made  defendant  or 
defendants  and  brought  in  by  personal  service  of  pro¬ 
cess  or  by  publication  as  in  other  cases.” 

Rule  4(a),  Federal  Rules  of  Civil  Procedure: 

“Upon  the  filing  of  the  complaint,  the  clerk  shall 
forthwith  issue  a  summons  and  deliver  it  for  service 
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to  the  marshal  or  to  a  person  specially  appointed  to 
serve  it.  Upon  reqnest  of  the  plaintiff,  separate  or 
additional  summons  shall  issue  against  any  defend¬ 
ants.” 

Rule  4(e),  Federal  Rules  of  Civil  Procedure: 

“Whenever  a  statute  of  the  United  States  or  an 
order  of  court  provides  for  service  of  a  summons,  or 
of  a  notice,  or  of  an  order  in  lieu  of  summons  upon  a 
party  not  an  inhabitant  of  or  found  within  the  state, 
service  shall  be  made  under  the  circumstances  and  in 
the  manner  prescribed  by  the  statute,  rule,  or  order.” 

ARGUMENT 

L  The  Findings  of  Fact  by  the  Trial  Court  That  Appellee 
was  a  Bona  Fide  Resident  of  the  District  of  Columbia 
for  More  Than  Two  Years  Prior  to  the  Filing  of  the 
Complaint  Is  Well  Supported  by  the  Evidence 

The  District  Court  made  a  finding  that  Appellee  had 
been  a  bona  fide  legal  resident  of  the  District  of  Columbia 
for  more  than  two  years  prior  to  the  filing  of  the  com¬ 
plaint  (J.  App.  137),  which  was  filed  on  June  16,  1952. 
Since  the  acts  of  cruelty  alleged  in  this  complaint  and 
found  by  the  Court  below  to  have  been  committed  by  Ap¬ 
pellant  took  place  in  the  District  of  Columbia,  jurisdiction 
of  the  Di^*ie^<Court  required  only  the  residence  of  Ap¬ 
pellee  f(£r  ong^year  prior  to  the  filing  of  the  complaint. 
Title  16,  Section  401,  District  of  Columbia  Code  (1951 
Edition) 

The  Court  had  the  following  evidence  before  it  to  sup¬ 
port  this  finding.  Appellee  testified  that  she  had  resided 
in  the  District  of  Columbia  for  twenty-five  years  (J.  App. 
7) ;  that  she  presently  resides  at  3901  Connecticut  Avenue, 
Washington,  D.  C.  (J.  App.  7);  that  she  and  Appellant 
were  married  in  the  District  of  Columbia  on  August  9, 
1949  (J.  App.  7);  that  following  their  marriage  the 
parties  resided  at  2800  Woodley  Road,  N.  W.,  Washing¬ 
ton,  D.  C.,  with  the  exception  of  a  few  months  they  spent 
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in  Charlottesville,  Virginia  ( J.  App.  7) ;  that  in  December 
1950,  they  moved  from  2800  Woodley  Road  to  the  LaSalle 
Apartments  on  Connecticut  Avenue  in  the  District  of 
Columbia  where  Appellee  remained  until  February  of 
1953  when  she  moved  to  her  present  address  in  the  Dis¬ 
trict  of  Columbia  (J.  App.  8).  The  physical  cruelty  al¬ 
leged  was  committed  by  Appellant  upon  Appellee  in  the 
District  of  Columbia  (J.  App.  9,  24).  Appellee  further 
testified  that  she  paid  her  Federal  Income  Taxes  at  Bal¬ 
timore,  Maryland  ( J.  App.  28) ;  that  she  maintains  her 
bank  account  in  Washington,  D.  C.,  and  that  she  has  al¬ 
ways  considered  the  District  of  Columbia  her  legal  resi¬ 
dence  or  domicile  (J.  App.  29).  The  witness  Elmyra  Jones 
testified  that  she  was  employed  by  the  Osgoods  as  a  do¬ 
mestic  from  September  of  1951  through  July  1953,  and 
that  she  worked  in  their  apartment  at  the  LaSalle  Apart¬ 
ments,  1028  Connecticut  Avenue  in  the  District  of  Colum¬ 
bia  where  the  parties  lived  (J.  App.  43).  On  cross-exam¬ 
ination  she  testified  that  she  served  them  (Appellant  and 
Appellee)  at  1028  Connecticut  Avenue,  Washington,  D.  C., 
beginning  September  1951  (J.  App.  43). 

'  The  Appellant  testified  that  he  had  a  residence  on  Lewis 
Mountain  Road,  Charlottesville,  Virginia  from  December 
1948  until  September  1950  when  he  moved  to  Cargyl  Lane 
in  the  same  city  (J.  App.  53).  But  he  also  testified  that 
he  had  maintained  an  apartment  at  2800  Woodley  Road 
in  the  District  of  Columbia  for  some  four  or  five  months 
prior  to  September  1950  and  that  he  kept  the  Lewis  Moun¬ 
tain  Road  apartment  until  that  time  because  the  lease  on 
those  premises  ran  until  September  1950  (J.  App.  55). 
This  testimony  of  Appellant  beginning  on  J.  App.  55 
states  Appellant’s  position  clearly: 

“Q.  How  long  did  you  and  she  continue  to  live 
there! 

“A.  Until  September  1950,  when  the  lease  ran  out. 

“Q.  What  happened  then! 

“A.  We  got  an  apartment  at  2800  Woodley  Road  to 
use  weekends.  We  had  had  that  some  time  prior,  oh, 
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four  or  five  months  prior  to  that,  I  believe,  and  we 
nsed  that  and,  on  frequent  trips  I  had  to  go  back  to 
Charlottesville  and  I  would  stay  at  one  of  the  clubs 
or  at  Cargyl  Lane. 

Mrs.  Osgood  came  to  Washington  to  be  near  her 
doctor.  She  was  having  a  child  and  she  wanted  to 
go  to  a  doctor  and  be  also  near  her  mother  here  and, 
after  she  once  came  back  here,  she  never  would  come 
back  to  Charlottesville. 

“Q.  In  September,  1950,  then  did  you  move  to  1706 
Cargyl  Lane?” 

“jA  Yes,  1  did,  but  she  did  not.  She  stayed  there 
once  or  twice  biit  she  didn’t  really  move  there. 

“Q.  Have  you  headquarters  at  1706  Cargl  Lane 
ever  since? 

“A.  Yes. 

“Q.  Has  Mrs.  Osgood  ever  stayed  with  you  at  1706 
Cargyl  Lane? 

“A.  Yes,  she  has. 

“Q.  When? 

“A.  I  don’t  know  just  exactly  when  but  it  was  back 
two  or  three  years. 

“Q.  What  is  the  consideration  you  pay  for  these 
quarters  that  you  have  there? 

“A.  Well,  the  man,  who  also  works  for  the  company 
that  owns  the  house,  he  keeps  a  room  available  for 
me.  .  . 

Appellant  then  testified  that  he  and  Appellee  lived  at 
1028  Connecticut  Avenue  in  the  District  of  Columbia 
from  December  of  1950  until  Appellant  moved  out  in  July, 
1952  (J.  App.  56).  The  witness  Mr.  Steed,  called  by  Ap¬ 
pellant,  testified  that  the  quarters  he  kept  available  for 
Appellant  consisted  of  one  room  in  his  house  and  that 
Appellant  has  stayed  there  about  once  a  month  from  Sep¬ 
tember  1950  until  the  present  time,  (J.  App.  77),  and 
further  that  the  Appellee  has  been  in  that  room  only  once 
and  that  was  in  September  1950.  (J.  App.  80). 

Appellant  admitted  on  further  cross-examination  that 
he  had  testified  in  a  deposition  taken  on  June  18,  1953, 
that  he  then  lived  at  the  Hay  Adams  House  in  the  Dis- 
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trict  of  Columbia  and  bad  lived  there  for  ten  days;  and 
for  ten  months  prior  to  that  he  had  lived  at  2812  Con¬ 
necticut  Avenue  in  the  District  of  Columbia;  and  for 
two  years  prior  to  that  he  lived  at  1028  Connecticut 
Avenue  also  in  the  District  of  Columbia  and  he  made 
absolutely  no  mention  of  having  any  residence  anywhere 
else.  (J.  App.  94).  On  November  7,  1952,  Appellant  exe¬ 
cuted  an  affidavit  filed  in  this  case  in  which  he  stated 
that  he  “is  now  residing  at  2812  Connecticut  Avenue 
N.  W.,  Washington,  D.  C.”  (J.  App.  114)  In  his  verified 
answer  to  the  original  complaint.  Appellant  admitted 
>,  Qj  I  Appellee’s  allegation  that  the  parties  had  resided  in  the 
District  of  Columbia  since  November  of  1949.  ( J.  App. 

^ I  12?>  111)-  Appellant’s  Virginia  residences  are  apparently 
the  product  of  an  afterthought.  At  most,  however,  the 
fact  that  an  employee  and  friend  kept  a  room  available 
for  Appellant  is  scant  evidence  of  a  legal  residence. 

Appellant  testified  that  he  voted  in  Virginia.  (J.  App. 
54)  The  legality  of  his  voting  registration,  however,  can¬ 
not  be  determined  in  a  divorce  action.  Dennett  v.  Den¬ 
nett,  €3  App.  D.  C.,  253,  71  F.  (2d)  975.  Thus  the  evi¬ 
dence  clearly  supports  the  finding  that  the  Trial  Court 
•  made  on  the  issue  of  residence.  The  weight  to  be  given 
to  such  findings  on  appeal  is  set  out  in  Buie  52(a)  of  the 
Federal  Buies  of  Civil  Procedure  which  provides  that 
such  findings  shall  not  be  set  aside  unless  clearly  errone¬ 
ous,  due  regard  to  be  given  to  the  trial  Court’s  oppor¬ 
tunity  to  determine  the  credibility  of  the  witnesses.  The 
numerous  inconsistencies  in  Appellant’s  testimony  (he 
stated  under  oath  on  three  occasions  that  he  resided  in 
the  District  of  Columbia,  and  on  two  occasions  that  he 
was  a  resident  of  the  State  of  Virginia  during  the  same 
period  of  time)  destroyed  his  credibility  as  a  witness. 
TMs  Court  has  on  numerous  occasions  applied  Buie  52(a) 
of  the  Federal  Buies  of  Civil  Procedure,  and  recently  in 
Stewart  v.  Stewart,  87  U.  S.  App.  D.  C.,  358,  185  F.  (2d) 
436,  this  Court  said: 
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“In  such  circumstances  we  have  said  time  and 
again  that  the  trial  court’s  findings  has  a  weight 
similar  to  that  of  the  verdict  of  a  jury  and  will  not 
be  disturbed  on  appeal  unless  a  mistake  of  judgment 
is  so  apparent  as  to  demand  a  reversal”. 

See  Frazier  v.  Frazier ,  61  App.  D.  C.,  279,  61  F.  (2d)  920. 

Applying  this  rule  to  the  finding  here,  and  upon  con¬ 
sidering  the  evidence  to  support  it,  there  can  be  little 
question  of  the  correctness  of  this  finding  and  it  should 
be  affirmed  by  this  Court. 

n.  The  Evidence  Clearly  Establishes  the  Charge  of  Cruelty 
and  Fails  to  Show  Condonation  by  Appellee 

The  rule  of  the  Stewart  case,  supra,  also  applies  to  the 
finding  of  cruelty  committed  by  Appellant  on  Appellee 
and  the  lack  of  condonation  as  alleged  by  Appellant.  The 
evidence  establishes  that  Appellant  was  and  is  a  chronic 
alcoholic,  this  by  his  own  admission.  (J.  App.  61)  The 
testimony  of  Appellee  shows  a  course  of  conduct  followed 
by  Appellant  of  physical  cruelty  as  well  as  contsant  har¬ 
assment  of  Appellee  and  her  child,  including  occasions  on 
which  Appellant  locked  Appellee  and  her  child  out  of 
their  apartment  in  the  night  forcing  Appellee  and  her 
infant  child  to  stay  in  a  furnished  room  in  the  building. 
(J.  App.  10,  11).  This  was  corroborated  by  the  witness 
Elmyra  Jones  who  worked  as  a  maid  for  the  parties  (J. 
App.  40),  and  by  the  witness  James  H.  Adamson  who  was 
the  night  manager  of  the  apartment  building  where  the 
parties  resided  at  1028  Connecticut  Avenue,  (J.  App.  44, 
45),  and  who  secured  the  room  for  Appellee  and  her  infant 
child  on  these  occasions.' 

Appellee  testified  that  soon  after  their  marriage  she 
discovered  that  Appellant  was  drinking;  that  on  one  oc¬ 
casion  in  July  1951  when  the  parties  returned  home  from 
an  evening  at  the  Shoreham  Hotel,  Appellant  locked  her 
out  of  their  apartment  at  1028  Connecticut  Avenue  and 
kept  himself  bolted  in  for  three  or  four  days,  allowing 


neither  Appellee  nor  the  maid  to  enter  the  apartment. 
(J.  App.  10).  Shortly  thereafter,  Appellant  disappeared 
and  Appellee  heard  nothing  from  him  until  she  received 
a  letter  from  him  from  Bermuda.  Appellee  testified  that  on 
January  1,  1052,  Appellant  had  become  violent  and  had 
tried  to  hit  her  with  a  chair;  that  she  locked  him  in 
his  bedroom  and  he  attempted  to  break  down  the  door 
with  a  chair.  That  on  several  occasions  he  insulted  her 
in  front  of  elevator  boys  and  spoke  to  her  in  profane 
language  on  these  occasions.  (J.  App.  11).  Appellant 
threatened  to  kill  Appellee  many  times  when  he  was  drink¬ 
ing.  Appellee  was  afraid  to  leave  her  bedroom  in  the 
apartment  unless  someone  else  was  present,  for  fear  that 
Appellant  would  kill  her.  (J.  App.  24)  On  one  occasion 
Appellant  grabbed  Appellee  by  the  hair  and  pulled  her 
and  shook  her  and  she  did  not  attempt  to  defend  herself 
because  she  was  afraid  he  woxdd  kill  her.  In  June  of  1952 
Appellant  struck  Appellee  on  the  face  and  said  4  4  the 
next  time  I’ll  break  your  god  dam  jaw”  and  he  threat¬ 
ened  the  life  of  their  infant  child.  (J.  App.  24).  On  an¬ 
other  occasion  Appellant  struck  Appellee  on  top  of  her 
head  with  all  his  force  and  Appellee  was  in  fear  that  she 
would  suffer  a  brain  injury.  Appellee  did  not  live  nor 
cohabit  with  Appellant  after  these  physical  assaults.  (J. 
App.  24) 

The  witness,  Elmyra  Jones,  who  was  employed  as  a 
maid  by  the  parties  testified  that  on  January  1,  1952, 
she  received  a  call  from  Mrs.  Osgood  and,  on  arriving 
at  the  apartment  house,  found  Appellee  and  her  baby  in 
a  room  in  the  building.  Appellee  had  no  food  for  the 
child,  so  the  witness  testified  she  went  to  the  apartment 
occupied  by  the  parties  to  get  some  food  for  the  baby 
and  found  Appellant  in  bed  nude.  (J.  App.  40)  She  also 
testified  that  she  heard  Appellant  threaten  Appellee  that 
he  would  break  her  jaw,  and  that  Appellant  cursed  Ap¬ 
pellee  in  her  presence.  (J.  App.  41)  On  cross-examina¬ 
tion  of  this  witness,  she  testified  that  during  the  period 
of  June  16,  1952  to  July  4,  1952,  she  did  not  see  the 
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parties  in  bed  together  although  Appellant  remained  at 
the  apartment  during  this  time.  (J.  App.  43).  The  wit¬ 
ness,  James  H.  Adamson,  testified  that  he  was  the  night 
man  at  1028  Connecticut  Avenue  from  1949  until  1953 
and  in  this  capacity  he  knew  Appellant  and  Appellee.  ( J. 
App.  44).  He  testified  that  on  at  least  two  occasions  he 
had  to  secure  a  room  for  Appellee  and  her  baby  when 
they  were  ejected  from  their  apartment  by  Appellant 
(J.  App.  44).  On  one  occasion  he  called  Appellant  and 
Appellant  said  he  did  not  want  Appellee  in  his  room.  (J. 
App.  46).  On  another  occasion  at  Appellants  request  he 
connected  Appellant  with  Appellee  by  a  telephone  in  the 
lobby  of  the  apartment  building,  whereupon,  Appellant 
spoke  to  Appellee  in  a  loud  voice,  using  a  great  deal  of 
profanity.  (J.  App.  46)  On  another  occasion  this  witness 
testified  that  he  called  the  Police  after  complaints  from 
other  tenants  concerning  Appellants  conduct.  (J.  App. 
45,  47).  On  another  occasion  this  witness  heard  Appel¬ 
lant  threaten  Appellee S  life.  (J.  App.  47). 

Appellant,  when  questioned  concerning  these  assaults, 
qualified  his  denial  in  the  following  testimony: 

“I  couldn’t  say  that  I  could  be  responsible  for 
what  I  might  have  said  when  I  was  drunk.  I  don’t 
remember.  I  know  I  never  meant  to  threaten  her.  I 
never  meant  to  hurt  her.  I  didn’t  wish  that  to  her  at 
all  but  I  might  have  said  things  when  I  was  drunk 
that  I  wouldn’t  mean.  I  undoubtedly  did.”  (J.  App. 
63) 

And,  parenthetically,  Appellant  undoubtedly  did  things 
as  well  as  said  things  when  he  was  drunk  that  he  appar¬ 
ently  does  not  remember. 

In  the  face  of  this  evidence,  Appellant  seeks  to  intro¬ 
duce  a  defense  of  condonation  upon  the  fact  that  the 
parties  resided  under  the  same  roof  for  a  couple  of  weeks 
after  this  cruelty  and  after  the  filing  of  the  complaint  on 
June  16,  1952.  The  Court  below  made  a  finding  that  the 
cruelty  alleged  in  the  complaint  was  committed  by  the 
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Appellant,  however,  there  was  no  evidence  which  wonld 
justify  a  finding  of  condonation,  and  the  Court  made  no 
finding  of  condonation. 

“In  the  absence  of  sexual  intercourse  between  Ap¬ 
pellant  and  Appellee,  her  continuing  for  a  few 
weeks  to  live  in  the  same  house  with  him  after  she 
knew  of  his  adultery  was  not  condonation  and  did  not 
!  bar  her  divorce  suit.”  Hammond  v.  Hammond ,  91 
U.  S.  App.,  D.  C.,  100,  198  F.  (2d)  529. 

See  Boyce  v.  Boyce,  80  U.  S.  App.  D.  C.,  355,  153  F.  (2d) 
229;  and  Marshall  v.  Marshall,  55  App.  D.  C.  173,  3  F. 
(2d)  344. 

In  making  this  finding  the  Court,  of  course,  was  re¬ 
quired  to  weigh  the  credibility  of  the  witnesses.  The  evi¬ 
dence  pointed  clearly  toward  the  findings  made  by  the 
Court  on  these  issues  and  amply  supported  these  find¬ 
ings.  Therefore,  in  accordance  with  Rule  52(a)  of  the 
Federal  Rules  of  Civil  Procedure  and  the  principle  of  the 
Stewart  case,  supra,  this  finding  should  not  be  disturbed. 

There  is,  in  addition,  clear  and  compelling  proof  of 
adultery  on  the  part  of  the  Appellant  as  alleged  in  the 
supplemental  complaint.  The  Appellee  testified  that  on 
November  8,  1952,  she  went  to  the  Windsor  Hotel  at  Con¬ 
necticut  Avenue  and  Kalorama  Road  in  the  District  of 
Columbia  and  there,  in  company  with  two  private  detec¬ 
tives,  she  entered  Room  404  where  she  found  Appellant 
and  Gladys  Tompkins,  named  co-respondent  in  the  sup¬ 
plemental  complaint,  in  bed  together  clad  only  in  pajama 
tops.  (J.  App.  16-19).  Whereupon,  photographs  were 
taken  by  a  private  detective,  William  C.  Stanley,  who 
testified  that  he  took  the  photographs  which  were  re¬ 
ceived  in  evidence  and  were  designated  as  plaintiffs  Ex¬ 
hibits  #1  and  #2.  (J.  App.  48-50)  This  witness  corrob¬ 
orated  the  fact  that  the  appellant  and  the  co-respondent, 
Gladys  Tompkins,  were  in  bed  together  as  testified  to  by 
Appellee.  However,  corroboration  was  not  necessary  since 
the  Appellant  himself  freely  admitted  that  on  November 
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8,  1952,  he  was  in  bed  with  the  co-respondent  as  depicted 
in  these  pictures,  at  the  Windsor  Hotel  in  the  District  of 
Columbia,  and  he  further  admitted,  unhesitatingly,  that 
he  was  clad  only  in  pajama  tops  and  could  not  recall  the 
clothing  worn  by  the  co-respondent.  (J.  App.  96)  Appel¬ 
lant  further  admitted  that  the  co-respondent  was  mar¬ 
ried  at  the  time,  a  fact  which  he  knew;  that  he  rented 
the  room  in  his  own  name ;  that  the  co-respondent  brought 
a  suitcase  and  that  he  registered  with  the  intention  of 
staying  with  the  co-respondent  overnight;  and  that  she 
brought  cosmetics  and  sleeping  clothes.  (J.  App.  97)  Ap¬ 
pellant  further  admitted  that  in  April  of  1953  he  saw  the 
co-respondent  in  Florida  and  that  the  co-respondent  had 
endorsed  several  checks  for  him,  which  checks  were  re¬ 
ceived  in  evidence  as  plaintiff’s  Exhibit  #4.  (J.  App.  94, 
95)  The  evidence  so  clearly  supports  the  finding  of  adul¬ 
tery  that  further  discussion  is  not  necessary.  The  Ap¬ 
pellant  does  not  even  criticize  this  finding  of  fact  in  Ms 
brief,  hut  attacks  the  sufficiency  of  the  service  of  process 
on  the  co-respondent,  wMch  will  be  discussed  later.  Nor 
does  Appellant  suggest  that  such  brazen  adultery  is  not 
cruelty.  For  as  the  Court  said  in  Schnor  v.  Schnor,  235 
Iowa  720,  17  NW  2nd  375,  151  ALB  628,  “It  is  difficult 
to  conceive  a  situation  more  calculated  to  impair  the  health 
and  mental  stability.”  In  this  case  the  Court  affirmed  a 
finding  of  cruelty  upon  evidence  of  adultery.  That  adul¬ 
tery  may  be  considered  as  evidence  of  cruelty  is  well 
recognized  by  the  authorities  in  tins  field.  Nelson,  Divorce 
and  Awnulmenty  Second  Edition,  Section  6.20.  A  finding 
of  adultery  alone  entitles  Appellee  to  a  limited  divorce. 
Title  16,  Section  403,  D.  C.  Code  (1951  Edition). 

Appellant  has  made  some  suggestion  in  Ms  brief  that 
Appellee  knew  of  Appellant’s  addiction  to  alcohol  prior 
to  the  marriage  and  makes  some  oblique  references  to  a 
defense  of  recrimination  and/or  the  defense  of  pre-marital 
knowledge  of  tMs  addiction.  The  purpose  of  tMs  com¬ 
ment  is  not  clear  since  the  Court  made  no  finding  to  tMs 
effect  and  Appellant  does  not  even  suggest  that  pre- 
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marital  knowledge  of  addiction  to  alcohol  gives  that  party 
a  license  to  commit  physical  assaults  on  the  other  party 
nor  to  commit  adultery  openly  and  brazenly. 

m.  The  Service  of  Process  Upon  the  Co-Respondent  Herein 
was  in  Accordance  with  the  Prescribed  Procedure  for 
Such  Service,  and  the  Court  Properly  Denied  the  Motion 
i  to  Strike  the  Complaint  and  the  Testimony  Relating  to 
Appellant's  Adultery 

The  supplemental  complaint  herein  was  served  on  the 
co-respondent  in  the  State  of  Virginia  on  January  23, 
1954,  some  36  days  after  the  summons  was  issued.  (J. 
App.  132)  The  return  certified  that  the  said  Gladys  Tomp¬ 
kins,  named  co-respondent,  was  a  non-resident  of  the 
District  of  Columbia.  (J.  App.  132)  Appellant  suggests 
that  this  service  was  invalid,  and  that  the  supplemental 
complaint  should  have  been  stricken. 

Title  16,  Section  417,  District  of  Columbia  Code  (1951 
Edition)  provides  that  a  co-respondent  shall  be  made  a 
defendant  and  be  brought  in  by  personal  service  of  pro¬ 
cess  or  by  publication  as  in  other  cases.  The  summons 
issued  on  the  supplemental  complaint  was  issued  pur¬ 
suant  to  Rule  4  of  the  Federal  Rules  of  Civil  Procedure, 
which  does  not  limit  the  life  of  a  summons.  Rule  4(e) 
of  the  Federal  Rules  of  Civil  Procedure  provides  that 
service  of  summons  upon  a  party  not  found  within  the 
state  shall  be  made  in  the  manner  prescribed  by  statute 
if  such  provision  is  made  by  statute.  Title  13,  Section 
108,  District  of  Columbia  Code  (1951  Edition)  provides 
in  part  that: 

“Personal  service  may  be  made  by  any  person  not 
a  party  to  or  otherwise  interested  in  the  subject 
matter  in  controversy  on  a  non-resident  defendant  out 
of  the  District  of  Columbia  which  service  shall  have 
i  the  same  effect  and  no  other  as  in  order  of  publica¬ 
tion  duly  executed.* * 

Service  of  process  of  the  supplemental  complaint  was 
marts  exactly  as  required  by  this  section  and,  since  sub- 
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stitnted  service  of  process  on  a  co-respondent  is  spe¬ 
cifically  authorized  by  Title  16,  Section  417,  District  of 
Columbia  Code  (1951  Edition),  the  Court  properly  de¬ 
nied  Appellant’s  motion  to  strike  the  supplemental  com¬ 
plaint 

Appellant  suggests  in  his  brief  that  the  life  of  a  sum¬ 
mons  is  restricted  to  twenty  days  after  its  issuance  by 
Local  Rule  7,  which  provides: 

4 ‘Rule  7.  Return  op  Summons;  Publication  and 
Proof,  (a)  Return.  If  a  summons  be  not  served  it 
shall  be  returned  to  the  clerk’s  office  on  the  twentieth 
day  after  the  issuing  thereof.” 

Subparagraph  (b)  and  (c)  relate  to  publication  of  notice 
and  method  of  proof  of  publication.  It  is  clear  from  the 
provisions  of  this  rule  that  it  provides  only  for  a  procedure 
to  be  followed  in  the  event  that  publication  is  required  in 
lieu  of  personal  service.  The  procedure  for  publication  re¬ 
quires  that  a  summons  be  issued  and  returned  “Not  to 
be  found”,  Title  13,  Section  109,  District  of  Columbia 
Code  (1951  Edition).  Local  Rule  7  merely  prescribes  a 
procedure  to  be  followed  to  meet  the  requirements  of  that 
section.  It  is  not  necessary  to  have  a  summons  issued  and 
returned  “not  to  be  found”  prior  to  personal  service  of 
process  on  a  non-resident  in  the  state  where  he  resides. 
Gaines  v.  Gaines,  81  U.  S.  App.  D.  C.  260,  157  F.  (2d) 
521. 

Neither  Title  13,  Section  108  District  of  Columbia  Code 
(1951  Edition)  pursuant  to  which  service  of  the  supple¬ 
mental  complaint  was  made,  nor  Rule  4  of  the  Federal 
Rules  of  Civil  Procedure  pursuant  to  which  the  summons 
of  the  supplemental  complaint  was  issued,  limits  the  life 
of  a  summons.  The  authorities  are  in  accord  that  a  sum¬ 
mons  issued  under  Rule  4  is  good  until  served.  In  Volume 
1,  Barron  and  Holtzoff,  Federal  Practice  amd  Procedure, 
Section  173,  the  following  comment  is  made : 

“It  should  be  noted  that  there  is  no  limit  to  the 
validity  of  the  summons  and  the  summons  remains 


valid  until  served  subject  to  the  power  of  the  Court 
to  dismiss  the  case  for  failure  of  the  plaintiff  to  use 
due  diligence  to  procure  service.” 

Also  in  2  Moore* s  Federal  Practice ,  2nd  Edition,  Section 
4.43,  that  learned  authority  comments: 

“Under  the  former  equity  practice,  if  service  of 
the  subpoena  was  not  effected  within  20  days  after 
i  its  issuance  it  was  returned  not  executed  and  an 
alias  subpoena  issued,  and  this  procedure  was  re¬ 
quired  to  be  followed  until  service  was  made.  Service 
made  with  a  subpoena  issued  more  than  20  days  be¬ 
fore  date  of  service  was  subject  to  a  motion  to  set 
i  aside.  Buie  4(g)  abolishes  this  practice.” 

The  framers  of  the  Federal  Buies  of  Civil  Procedure 
intended  to  abolish  the  time  limit  on  a  summons  as  is 
pointed  out  in  the  discussions  held  when  these  rules  were 
drafted.  In  Clark,  Proceedings  Cleveland  Institute ,  1938, 
Page  209,  the  following  comment  is  made: 

“We  have  made  the  suggestion  in  the  motion  that 
later  rules  which  provide  for  the  dismissal  of  a  case 
which  is  not  promptly  presented  may  be  resorted  to. 
Suppose,  however,  no  action  had  been  taken  looking 
i  to  the  dismissal  of  the  case,  and  suppose  that  the 
i  summons  has  not  been  served  on  anyone,  I  think  then 
that  the  summons  would  remain  alive,  as  you  say,  and 
could  be  served.  Why  shouldn’t  it  be,  because  the 
only  other  alternative  is  to  go  to  the  clerk  and  get 
another  summons  of  the  same  kind.” 

In  the  case  of  Schram  v.  Koppin,  35  F.  Supp.  313,  the 
summons  was  served  several  months  after  issuance  there¬ 
of.  On  this  point  the. Court  stated: 

“Under  the  old  rules  and  the  so-called  ‘Conformity 
Act’,  28  U.S.C.  Section  724,  governing  service  of 
process  the  Federal  Courts  followed  the  State  pro- 
1  cedure  and  a  return  day  in  the  original  suit  was  al¬ 
ways  specified  within  which  the  writ  must  be  served. 
If  no  service  was  obtained  during  that  time,  an  alias 


19 

was  issued  and  many  times  alias  followed  alias  ad 
infinitum. 

“Under  the  new  rules,  however,  there  is  no  pro¬ 
vision  within  which  time  service  must  be  made.  This 
innovation  was  the  subject  of  some  consideration  at 
the  several  conferences  called  to  discuss  the  new  rules 
before  their  adoption,  although  not  as  much  as  one 
would  expect  The  old  procedure  of  issuing  alias  sum¬ 
mons  was  discontinued  and  the  ‘no  process  within  a 
year*  rule  was  suggested  as  being  a  safeguard  to 
any  fraudulent  tolling  of  the  statute  of  limitations.” 

The  Court  then  suggested  that  an  attempt  to  limit  the  time 
within  which  a  writ  issued  must  be  served  would  be  in¬ 
consistent  with  the  Federal  Buies  of  Civil  Procedure  and 
therefore  not  valid. 

Since  service  of  the  supplemental  complaint  on  the  co¬ 
respondent  was  properly  effected  as  required  by  Title  13, 
Section  108,  District  of  Columbia  Code  (1951  Edition), 
and  in  accordance  with  the  rule  of  Gaines  v.  Gaines ,  supra, 
and  since  the  summons  was  valid  when  served,  the  co¬ 
respondent  was  properly  before  the  Court  and  the  Court 
correctly  denied  Appellant’s  motion  to  strike  the  supple¬ 
mental  complaint. 

IV.  The  Trial  Court  Properly  Upheld  the  Validity  of  Appel¬ 
lant's  Florida  Divorce  and  Correctly  Ruled  That  Appel¬ 
lant  Was  Estopped  From  Denying  the  Validity  of  His 
Prior  Divorce 

It  is  difficult  to  see  the  purpose  of  the  Appellant’s  at¬ 
tack  on  the  finding  made  by  the  Court  below  that  the  Ap¬ 
pellant  had  obtained  a  valid  divorce  from  his  second  wife, 
Nancy  Hancock  Osgood,  on  June  2,  1949.  Appellant  con¬ 
cludes  his  discussion  on  this  point  by  stating  that  the 
Trial  Court  should  have  refrained  from  making  a  finding 
on  this  point  or  that  the  Court  should  have  held  the  pro¬ 
ceedings  fraudulent  and  void,  despite  the  fact  that  there 
was  no  evidence  of  fraud.  It  should  be  noted  first  that  the 
issue  of  the  validity  of  Appellant’s  prior  divorce  was 
raised  by  the  Appellant  in  his  answer  to  the  supplemental 
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complaint  after  he  had  previously  admitted  under  oath  the 
validity  of  his  marriage  to  Appellee  in  his  answer  to  the 
original  complaint.  (J.  App.  108,  111)  Having  raised  the 
issue,  the  Court  then  requested  Appellant  to  adduce  evi¬ 
dence  in  support  of  his  contention.  However,  counsel  for 
Appellant  declined  to  offer  any  testimony  or  evidence  in 
support  of  this  allegation.  (J.  App.  1)  Counsel  for  Appel¬ 
lant  further  stated  that  although  he  disputed  the  validity 
of  this  divorce  he  would  not  raise  the  issue.  (J.  App.  6) 
Later  during  the  cross-examination  of  the  Appellant  when 
the  issue  of  the  validity  of  Appellant’s  prior  divorce  was 
made  the  subject  of  cross-examination,  the  Court  stated 
that  it  had  already  found  that  the  divorce  was  valid  and 
counsel  for  Appellant  stated:  “We  waived  that  issue,  of 
course,  we  didn’t  press  it.”  (J.  App.  98)  It  is  difficult 
therefore  to  see  the  relevancy  of  Appellant’s  attempt  to 
press  his  attack  on  the  Florida  divorce  on  appeal  with 
no  support  in  the  record. 

There  was  before  the  Court  a  properly  certified  copy  of 
the  proceedings  in  the  case  of  Austin  Branch  Osgood  v. 
Nancy  Hancock  Osgood  in  the  Circuit  Court  of  the  Tenth 
Judicial  Circuit  of  Florida  in  and  for  Polk  County  which 
was  received  in  evidence  and  designated  as  plaintiff’s  Ex¬ 
hibit  #3.  This  record  shows  that  Appellant  appeared  in 
this  proceeding  and  testified  and  was  cross-examined  by 
the  attorney  for  his  wife.  Findings  were  entered,  a  decree 
of  divorce  in  favor  of  Appellant  was  entered,  and  no  ap¬ 
peal  has  been  taken  from  this  judgment. 

Since  Appellant  raised  the  issue  of  the  validity  of  that 
divorce,  and  then  failed  to  produce  any  evidence  or  testi¬ 
mony  in  support  of  this  allegation,  the  Court  was  required 
to  make  a  finding  on  the  issue  adverse  to  Appellant’s 
contention.  The  Trial  Court  of  course  was  required  to 
determine  the  validity  of  the  marriage  of  the  parties  be¬ 
fore  proceeding  with  the  divorce  action.  It  appeared  from 
the  record  that  the  Appellant  herein  had  invoked  the  jur¬ 
isdiction  of  the  Florida  court,  and  the  Court  below  made 
a  finding  to  that  effect.  (J.  App.  5)  Although  Appellant 
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cannot  properly  contest  the  validity  of  that  divorce  on 
appeal  without  support  in  the  record,  the  authorities  are 
unanimous  in  supporting  the  action  of  the  Trial  Court  and 
will  be  brought  to  the  attention  of  this  Court  briefly. 

The  cases  of  Sherrer  v.  Sherrer,  334  TJ.  S.  343,  92  L.  ed. 
1429,  68  S.  Ct.  1087,  1097,  1  ALB  2nd  1355,  and  Coe  v. 
Coe,  334  U.  S.  378,  92  L.  ed.  1451,  68  S.  Ct.  1094  1  ALB 
2nd  1376,  have  settled  the  point  that  a  party  who  enters 
an  appearance  in  a  proceeding  in  one  state  may  not  re¬ 
litigate  the  jurisdictional  facts  in  another  state. 

Moreover,  the  Appellant  herein  was  estopped  from  de¬ 
nying  the  validity  of  his  prior  divorce.  In  Goodloe  v. 
Hawk,  72  App.  D.  C.  287,  112  F.  (2d)  753,  which  overruled 
Simmons  v.  Simmons,  57  App.  D.  C.  216,  19  F.  (2d)  640 
and  Fry  v.  Fry,  61  App.  D.  C.  232,  59  F.  (2d)  1046  cited 
by  Appellant,  the  Court  stated  the  substance  of  its  de¬ 
cision  on  the  question  of  estoppel  at  72  App.  D.  C.  291  as 
follows : 

“From  a  pragmatic  viewpoint,  judicial  invalidation 
of  irregular  foreign  divorces  and  attendant  remar¬ 
riages,  years  after  both  events,  is  a  less  than  inef¬ 
fective  sanction  against  an  institution  whose  charm 
lies  in  its  immediate  respectability.  We  think  it  may 
be  stated  that  the  general  public  policy  in  this  juris¬ 
diction,  as  judicially  interpreted,  no  longer  prevents 
application  in  annulment  actions  of  the  laches  and 
estoppel  doctrines  in  determining  the  effect  to  be 
given  such  divorce  decrees.” 

Appellant  herein  personally  secured  the  marriage  license 
for  his  marriage  to  Appellee  (J.  App.  98).  He  now  main¬ 
tains  that  he  committed  a  fraud  upon  the  Florida  Court 
and  seeks  to  take  advantage  of  his  own  fraud  to  invalidate 
his  marriage  to  Appellee. 

“A  merely  partial  statement  of  his  part  in  the 
matter  will  show  with  what  ill  grace  he  now  seeks  to 
undo  what  his  own  hand  wrought.”  Saul  v.  Saul,  74 


App.  D.  C.  287,  122  F.  (2d)  64. 

“It  can  never  lie  with  a  litigant  whether  by  pas¬ 
sive  consent,  or  by  affirmative  action,  to  lead  a  Conrt 
to  find  a  fact  justified  and  fit  to  be  carried  into  judg¬ 
ment,  and  then  to  contend  in  another  Court  that  the 
1  same  fact  at  the  same  time  and  within  his  own  knowl¬ 
edge  was  otherwise.  .  .  Curry  v.  Curry ,  65  App. 
i  D.  C.  47  (79  F.  (2d)  172).  See  also  Buppert  v.  Rup- 
perty  77  U.  S.  App.  D.  C.  65, 134  F.  2d  497. 

Therefore,  the  Court  below  properly  upheld  the  validity 
of  Appellant’s  divorce  prior  to  his  marriage  to  Appellee, 
and  properly  concluded  that  Appellant’s  marriage  to  Ap¬ 
pellee  was  lawful 

V.  The  Trial  Court  Properly  Enjoined  Appellant  From  RellH- 
gating  the  Validity  of  His  Marriage  to  Appellee  in  the 
State  Court  in  Arlington,  Virginia 

As  has  been  mentioned  previously  in  this  brief,  the  Ap¬ 
pellant  in  his  verified  answer  to  the  original  complaint 
admitted  that  he  and  Appellee  were  lawfully  married  in 
the  District  of  Columbia  on  August  9,  1949.  (J.  App.  Ill) 
Notwithstanding  this  sworn  admission,  Appellant  filed  suit 
to  annul  this  marriage  in  the  Circuit  Court  of  Arlington, 
Virginia  on  November  9,  1953  (J.  App.  119-122),  in  which 
Appellant  for  the  first  time  stated  that  his  marriage  to 
Appellee  was  not  lawful  because  of  a  prior  existing  mar¬ 
riage.  (J.  App.  119-122).  In  his  complaint  for  annulment 
Appellant  stated  that  he  had  instituted  proceedings  for 
divorce  from  his  former  wife  Nancy  Hancock  Osgood  in 
the  Tenth  Judicial  Circuit  Court  of  Florida  in  and  for 
Polk  County  on  or  about  May  2,  1949.  (J.  App.  121).  Ap¬ 
pellant  further  alleged  that  a  decree  of  absolute  divorce 
was  entered  by  the  Florida  Court  on  June  2,  1949;  (J. 
App.  121),  that  on  August  9,  1949,  he  married  Appellee 
herein;  that  although  Appellant  had  invoked  the  juris¬ 
diction  of  the  Florida  Court,  he  now  alleges  that  he  had 
not  been  a  bona  fide  resident  of  Florida  and  requested 


23 


that  the  Florida  divorce  be  decreed  null  and  void.  (J. 
App.  121)  On  December  11,  1953,  the  Conrt  below  entered 
an  Order  enjoining  Appellant  from  proceeding  with  the 
snit  for  annulment  in  Virginia,  pendente  lite.  (J.  App. 
•127,  128)  On  January  6,  1954,  the  Appellant  filed  an 
answer  to  the  supplemental  complaint  herein  in  which  he 
denied  the  validity  of  his  marriage  to  Appellee  for  the 
reason  that  he  was  allegedly  still  married  to  Nancy  Han¬ 
cock  Osgood  at  the  time  of  his  marriage  to  Appellee.  (J. 
App.  133)  As  is  set  out  above,  the  Court  below  on  lie 
trial  of  this  case  made  a  finding  that  the  marriage  between 
Appellant  and  Appellee  was  a  valid  marriage.  (J.  App. 
139)  This  finding  was  made  after  Appellant  had  failed 
to  introduce  any  evidence  or  testimony  in  support  of  his 
contention.  (J.  App.  1)  The  Court  then  made  the  prior 
injunction  permanent.  (J.  App.  6) 

The  sole  issue  in  the  annulment  proceeding  in  the  Vir¬ 
ginia  Court  is  the  validity  of  Appellant’s  marriage  to 
Appellee.  The  purpose  in  enjoining  Appellant  from  pro¬ 
ceeding  with  that  case  is  to  prevent  relitigation  of  the 
same  facts  in  the  State  Court  when  those  facts  have  been 
fully  adjudicated  in  the  Court  below.  Not  satisfied  with 
the  result  in  the  District  Court,  Appellant  desires  to  re¬ 
litigate  the  same  issue  in  the  State  Court  of  Virginia.  It 
is  reasonable  to  assume  that  if  Appellant  is  not  successful 
in  Virginia,  he  might  raise  the  issue  in  the  47  remaining 
states  (with  the  possible  exception  of  Florida)  in  the 
hopes  that  some  court  might  rule  in  his  favor  despite  the 
plea  of  res  judicata.  Certainly  Appellee  would  not  be  re¬ 
quired  to  incur  the  prohibitive  expense  of  traveling  to  the 
various  states  and  hiring  attorneys  for  the  purpose  of 
contesting  Appellant’s  allegations  wherever  he  chooses 
to  raise  them.  The  issue  of  the  validity  of  the  marriage 
of  Appellant  and  Appellee  was  raised  here  by  the  Ap¬ 
pellant  himself.  Obviously  the  Court  below  was  required 
to  determine  the  validity  of  Appellant’s  marriage  to  Ap¬ 
pellee  before  the  Court  could  entertain  a  suit  for  divorce 
based  upon  that  marriage.  There  must  be  an  end  to  all 


litigation,  and  the  Conrt  below  having  jurisdiction  of  the 
parties  and  the  subject  matter,  properly  heard  the  issue, 
decided  it,  and  then  enjoined  Appellant  from  relitigating 
the  same  issue  in  other  courts.  The  power  of  the  District 
Court  to  issue  such  an  injunction  is  clear. 

Prior  to  the  decision  in  Toucey  v.  New  York  Life  Iru- 
surance  Company ,  314  U.  S.  118,  86  L.  ed.  100,  62  S.  Ct. 
139, 137  ALB  967,  the  power  of  a  Federal  Court  to  enjoin 
relitigation  in  State  Courts  of  cases  fully  adjudicated  in 
the  Federal  Courts  was  not  questioned.  The  Supreme 
Court  held  in  the  Toucey  case,  however,  that  such  power 
did  not  exist  in  the  Federal  Courts.  This  decision  was 
based  upon  Title  28,  USC  Section  379,  which  was  amended 
in  1948  and  is  now  contained  in  Title  28,  USC  Section 
2283.  The  cases  cited  by  Appellant  were  decided  prior  to 
this  amendment  The  revisors  note  to  Section  2283  reads 
in  part: 

“The  exceptions  specifically  include  the  words  ‘to 
protect  or  effectuate  its  judgment’  for  lack  of  which 
i  the  Supreme  Court  held  that  the  Federal  Courts  are 
without  power  to  enjoin  relitigation  of  cases  fully 
adjudicated  by  such  Courts.’ 

Therefore,  the  case  of  Idemmty  Insv/rance  Co.  v.  Smoot , 
80  U.  S.  App.  D.  C.  287,  152  F.  (2d)  667  decided  prior  to 
this  amendment  is  no  longer  applicable.  Appellant  quotes 
the  applicable  law  in  his  brief  on  Page  40  wherein  he 
quotes  from  14  Cyclopedia  of  Federal  Procedure,  3rd 
Edition,  Page  893,  to  the  effect  that 

.  i  “the  words  ‘to  protect  or  effectuate  its  judgment’ 
were  specifically  included  in  28  U.  S.  Code  2283  in  the 
i  new  judicial  code  in  order  to  enable  Federal  Courts 
to  enjoin  relitigation  in  State  Courts  of  cases  and 
controversies  fully  adjudicated  by  the  Federal 
Courts.” 


This  interpretation  was  applied  in  the  case  of  Jackson  v. 
Carter  OH  Co.,  179  F.  (2d)  524,  cert  den.  340  U.  S.  812, 
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71  S.  Ct.  39, 95  L.  ed.  597,  wherein  the  Court  said  in  affirm¬ 
ing  a  permanent  injunction: 

“The  legislative  history  of  the  act  clearly  discloses 
that  its  purpose  was  to  overcome  the  effect  of  the 
Toucey  decision  and  to  give  Federal  Courts  the  power 
to  enjoin  the  relitigation  of  cases  and  controversies 
which  have  been  fully  adjudicated  in  such  courts  and 
we  so  hold.” 

See  Berman  v.  Denver  Tramway  Cory .,  197  F.  (2d)  946 
wherein  a  permanent  injunction  of  this  type  was  also 
granted.  Appellant  argues  that  the  appearance  of  the  Ap¬ 
pellee  in  the  Virginia  proceeding  was  not  drawn  to  the 
attention  of  the  trial  Judge.  However,  an  appearance  in 
the  State  Court  does  not  waive  the  right  to  an  injunction 
in  a  case  where  such  an  injunction  is  otherwise  proper. 
Jessup  v.  Wabash,  St,  Louis  Railroad  Company ,  44  F. 
(2d)  663,  666. 

Since  the  sole  issue  in  the  Virginia  proceeding  is  the 
validity  of  the  marriage  of  Appellant  and  Appellee,  and 
since  this  issue  was  raised  hy  Appellant  herein  and  fully 
adjudicated,  the  Court  properly  enjoined  Appellant  from 
relitigating  the  same  facts  in  a  State  Court. 

VL  The  Trial  Court  Properly  Defined  the  Right  of 
Visitation  of  Appellant 

Appellant  complains  that  the  Trial  Court  did  not  define 
Appellant’s  right  of  visitation  with  his  child  with  sufficient 
particularity.  In  view  of  the  finding  hy  the  Trial  Court 
that  the  Appellant  is  an  admitted  alcoholic  and  has  been 
such  since  he  was  IS  years  of  age,  (J.  App.  138)  the 
Court  properly  conditioned  his  right  to  see  and  visit  with 
the  child  of  the  parties  to  such  times  as  shall  he  deter¬ 
mined  with  the  consent  of  Appellee.  Obviously  the  Court 
could  not  determine  Appellant’s  condition  as  to  sobriety 
on  each  occasion  that  he  sought  to  see  the  minor  child. 
The  Court  did  not  intend  that  Appellant  should  see  his 
child  when  he  was  under  the  influence  of  alcohol.  It  should 
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be  noted  that  Appellant  testified  that  his  permit  to  operate 
an  antomobile  had  been  revoked  in  the  District  of  Colom¬ 
bia,  the  State  of  New  York,  and  the  State  of  Virginia  for 
driving  while  under  the  influence  of  alcohol.  (J.  App.  91) 
Notwithstanding,  the  Appellant  testified  that  he  continued 
to  operate  an  automobile  although  admitting  that  he 
should  not  (J.  App.  92)  The  obvious  danger  in  allowing 
such  an  irresponsible  person  to  have  this  minor  child  with 
him  required  the  Trial  Court  to  place  some  restriction  on 
his  right  of  visitation.  If  Appellant’s  position  changes  in 
the  future  he  may,  of  course,  apply  at  any  time  to  the 
District  Court  for  modification  of  his  right  of  visitation. 
Title  16,  District  of  Columbia  Code  (1951  Edition),  Sec¬ 
tion  413. 

VTL  The  Trial  Court  Awarded  Support  and  Maintenance  to 

I  Appellee  and  Her  Minor  Child  Consistent  with  Appellant's 
Present  Financial  Position 

Appellant  represented  to  the  Court  that  he  receives 
approximately  $13,200.00  per  year  income  from  a  trust 
fund  in  addition  to  his  salary  as  President  of  the  Blue 
Ridge  Slate  Corporation,  Charlottesville,  Virginia,  which 
corporation  is  owned  and  controlled  by  Appellant  and 
his  family.  (J.  App.  87,  113,  129).  Appellant’s  salary  as 
President  of  this  Company  according  to  Appellant’s  own 
statement  was  $12,000.00  annually.  ( J.  App.  112,  113,  128) 
Appellant  testified,  however,  that  he  and  an  employee  of 
the  Blue  Bidge  Slate  Corporation  held  a  meeting  of  the 
Board  of  Directors  at  Appellant’s  apartment  in  Arlington, 
Virginia  in  December  1953  just  two  days  prior  to  Appel¬ 
lant’s  appearance  before  the  Domestic  Relations  Com¬ 
missioner  relative  to  his  motion  to  reduce  alimony,  at 
which  time  Appellant  reduced  his  salary  from  $12,000.00 
per  year  to  $6,000.00  per  year.  This  act,  the  Court  below 
found  as  a  fact,  appeared  to  be  a  subterfuge.  (J.  App. 
138)  The  Court  further  found  as  a  fact  that  Appellant’s 
assignment  of  $200.00  per  month  of  his  income  to  the 
Charlottesville  Bank  was  made  just  prior  to  hearing  on 
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Appellant’s  motion  to  reduce  the  pendente  lite  alimony 
award.  (J.  App.  138)  Appellant  complains  now  of  an 
award  of  $600.00  per  month  on  Appellant’s  income  of 
more  than  $2,000.00  per  month.  This  award  by  the  Court 
after  full  hearing  was  quite  modest  and  should  not  be 
disturbed.  Appellee  is  entitled  to  maintenance  in  the  man¬ 
ner  which  the  station  of  life  of  the  parties  makes  appro¬ 
priate.  Pederson  v.  Pederson,  71  App.  D.  C.  26,  35,  107 
F.  (2d)  227,  236.  As  to  the  award  of  counsel  fees  in  the 
amount  of  $3,000.00,  Appellant  offered  to  pay  the  sum  of 
$2,500.00  for  counsel  fees.  (J.  App.  107)  The  Trial  Court, 
after  reviewing  the  voluminous  pleadings,  motions  and 
depositions  as  well  as  the  extended  hearing  in  the  Court 
below,  awarded  a  fee  of  $3,000.00  Such  award  was  not  an 
abuse  of  discretion  and  should  not  be  set  aside  or  modified 
by  this  Court. 


CONCLUSION 

Findings  of  fact  by  a  Court  sitting  without  a  jury 
should  not  be  disturbed  on  appeal  unless  clearly  errone¬ 
ous.  The  findings  of  the  Court  below  are  supported  by 
the  evidence ;  and  the  injunction  and  the  award  of  custody, 
alimony  and  maintenance  are  clearly  consistent  with  the 
evidence  adduced.  For  the  foregoing  reasons  and  authori¬ 
ties  relied  upon,  it  is  respectfully  submitted  that  the 
judgment  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

Lewis  H.  Shapiro 
Robebx  L.  Ackekly 

201-205  Tower  Building 
Washington  5,  D.  C. 
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AS  TO  APPELLEE'S  QUESTIONS  PRESENTED 

All  of  Appellee’s  questions  presented  are  predicated  on 
certain  assumed  facts  or  law  although  the  same  are  actually 
in  issue: 

“1.  •  •  •  where  the  uncontradicted  evidence  of  both 
parties  showed  that  Appellee  maintained  her  sole  residence 
in  the  District  of  Columbia  for  more  than  two  years  prior 
to  the  filing  of  the  complaint  herein.” 

“2.  •  *  *  Appellant  remained  in  the  same  quarters  for 
a  short  period  of  time  after  the  acts  of  cruelty  alleged  were 
committed,  without  cohabitation.  •  •  #” 
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“3.  *  *  •  Appellant  offered  no  evidence  to  impngn  its 
(sic)  validity  of  that  divorce  •  *  •  Appellant  nrges  its 
invalidity  for  the  first  time  on  appeal.” 

“4.  *  •  •  from  relitigating  the  validity  of  his  marriage 
to  Appellee  when  these  issues  were  fully  adjudicated  by  the 
Court  below  *  •  *” 

“5.  •  •  *  the  Supplemental  complaint  was  served  per¬ 
sonally  on  the  co-respondent  *  *  #  in  compliance  with 
Title  13,  Section  103,  District  of  Columbia  Code.  #  *  •” 

i  “6.  *  *  *  $300.00  per  month  alimony  •  •  •  and 
$300.00  per  month  support  for  the  minor  child,  when 
evidence  showed  Appellant’s  income  was  between  $1,500 
and  $2,000  per  month.” 


n 

AS  TO  APPELLEE'S  STATEMENT  OF  THE  CASE 

It  is  asserted  at  page  1  of  Appellee’s  Brief  that  in  his 
Answer  (filed  August  29,  1952)  to  the  original  Complaint, 
Appellant  neither  admitted  nor  denied  Appellee’s  allega¬ 
tions  of  District  residence  for  two  preceding  years,  but  his 
corresponding  demand  for  strict  proof  of  such  residence 
is  not  mentioned  (App.  Ill) ;  at  page  2,  that  annual  income 
of  $25,200  ($13,200  salary,  plus  $12,000  trust  income)  was 
admitted,  but  deleting  Appellant’s  ensuing  averment  “that 
the  continuation  of  such  salary  is  doubtful,  because  of  the 
present  marked  decline  in  the  Company’s  volume  of 
business”  (App.  112) ;  at  page  2,  that  Appellant  admitted 
his  addiction  to  alcohol,  but  omitting  his  ensuing  averment 
that  “such  condition  existed  for  many  years  prior  to  his 
marriage  to  plaintiff,  of  which  fact  plaintiff  had  knowledge 
at  the  time”  (App.  Ill) ;  at  page  2,  that  the  Supplemental 
Complaint  was  served  on  the  co-respondent  in  Virginia  on 
January  23,  1954,  omitting  to  add  that  such  purported 
service  was  personal,  and  was  thereafter  quashed  (App. 
139,  14-16) ;  at  page  3,  that  in  his  Answer  to  the  Supple¬ 
mental  Complaint,  Appellant  raised  for  the  first  time  the 
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defense  of  condonation  to  the  crnelty  alleged  in  the  original 
Complaint,  when  in  fact  he  had  raised  it  by  motion  filed 
June  9,  1953,  to  dismiss  that  Complaint  on  that  ground 
(Appellant’s  Brief,  page  4,  subparagraph  (d)) ;  at  page  3, 
that  the  Court  awarded  $300  per  month  permanent  alimony 
and  $300  monthly  support  for  the  child,  when  in  fact  the 
Court  had  ruled  that  it  would  not  make  separate  awards 
(App.  106),  and  had  also  concluded  “that  plaintiff  is 
entitled  to  an  award  of  Six  Hundred  ($600.00)  Dollars  per 
month  for  the  maintenance  of  said  plaintiff  and  minor 
child,  to  be  allocated  for  purposes  of  taxation  as  follows: 
Three  Hundred  ($300.00)  Dollars  for  the  plaintiff  Kath- 
aryn  F.  Osgood,  and  Three  Hundred  ($300.00)  Dollars  for 
the  support  of  the  minor  child,  Kevan  D.  Osgood,  commenc¬ 
ing  as  of  April  1, 1954,  and  like  payments  to  plaintiff  of  Six 
Hundred  ($600.00)  Dollars  •  *  •  on  the  first  day  of  each 
and  every  month  thereafter.”  (App.  139) 

m 

AS  TO  APPELLEE'S  SUMMARY  OF  ARGUMENT 

On  her  page  4,  at  paragraph  2,  Appellee  states  that  the 
finding  of  adultery  is  not  contested  by  Appellant,  when  as 
a  matter  of  fact  his  Point  3  is  directed  to  that  issue 
(Appellant’s  Brief  9,  26-31) ;  and  at  page  5,  paragraph  7, 
(1)  that  the  Court  found  that  Appellant’s  income  is  at 
least  $20,000  per  year  and  perhaps  more,  when  in  fact  the 
Court  remarked:  “I  have  the  feeling  that  his  income  runs 
somewhere  around  $20,000  a  year”  (App.  107),  and  later 
found  “That  the  said  defendant  presently  receives  from  a 
trust  fund  about  $14,000  per  year,  as  well  as  $6,000  per 
year  salary  from  the  Blue  Ridge  Slate  Corporation 
•  •  •  »  (App.  133);  and  (2)  that  the  Court  limited  the 
alimony  award  “because  Appellant  is  indebted  to  the 
Federal  Government  for  back  income  taxes,”  when  in  fact 
there  is  no  such  finding  or  showing. 


AS  TO  APPELLEE'S  ARGUMENT 
L  The  Issue  of  Appellee's  Residence 


(a) 

At  her  pages  8  and  9,  Appellee  carries  an  excerpt  from 
Appellant’s  testimony,  but  omits  giving  his  concluding 
answer  thereat  in  full: 

“A.  Well,  the  man,  who  also  works  for  the  company 
•i  that  owns  the  house,  he  keeps  a  room  available  for  me. 
In  return  for  doing  that,  I  allow  him  to  use  my  furni¬ 
ture  in  his  house  •  *  •  he  himself  said  that  about 
half  the  furniture  in  the  house  is  mine,  and  in  return 
for  the  use  of  that  furniture,  he  lets  me  use  the  room 
whenever  I  want.  He  keeps  it  available  for  me.” 
(App.  56) 

On  page  9,  Appellee  asserts  that  Appellant  testified  that 
they  lived  at  1028  •Connecticut  Avenue,  N.W.,  from 
December  1950  until  he  moved  out  in  July  1952,  but  omits 
Ms  accompanying  testimony  that  the  Blue  Ridge  Slate  Cor¬ 
poration  took  out  the  lease  there,  in  December  1950  (App. 
56),  and  that  he  and  Appellee  lived  there,  off  and  on,  until 
July  1952,  when  he  moved  out,  and  that  they  were  co¬ 
habiting  when  she  filed  her  suit  on  June  16,  1952.  (App. 
56,  57) 

1  Appellee  then  continues,  pages  9, 10: 

‘‘Appellant  admitted  on  further  cross-examination 
that  he  had  testified  in  a  deposition  taken  on  June  18, 
1953,  that  he  then  lived  at  the  Hay  Adams  House  in 
the  District  of  Columbia,  and  had  lived  there  for  ten 
days;  and  for  ten  months  prior  to  that  he  had  lived 
i  at  2812  Connecticut  Avenue  in  the  District  of 
Columbia ;  and  for  two  years  prior  to  that  he  lived  at 
1028  Connecticut  Avenue,  also  in  the  District  of 
Columbia,  and  he  made  absolutely  no  mention  of 
having  any  residence  elsewhere.” 


Actually,  Appellant’s  testimony  was  to  the  contrary  of 
the  immediately  preceding  statement.  He  was  asked  on 
cross-examination  whether  he  remembered  testifying  to 
the  above  residences  at  the  time  of  the  deposition  (App. 
94),  and  the  following  ensned  (App.  94) : 

“A.  Those  addresses  were  given  bnt  that  doesn’t 
include  the  fact  that  I  was  in  Charlottesville  a  good 
deal  of  the  time,  too. 

“Q.  Answer  the  question.  Didn’t  you  say  this? 

“A.  If  you  read  it  to  me,  and  say  I  said  it,  I  said  it. 

“Q.  You  were  under  oath  then  too,  weren’t  you? 

“A.  Certainly. 

“Q.  And  I  do  say  it  appears  here.  *  *  •” 

As  will  be  seen,  counsel  was  also  doing  some  of  the  testi¬ 
fying. 

0>) 

Facts  which  irrefutably  establish  Appellant’s  Virginia 
domicile  and  residence  from  1942  to  date  are  presented 
pages  13-16  of  his  Brief,  to  which  attention  is  again  in¬ 
vited.  Apparently  Appellee  recognizes  their  impreg¬ 
nability,  as  she  seeks  to  divert  to  a  false  issue,  namely  that 
the  legality  of  Appellant’s  voting  registration  in  Virginia 
cannot  be  determined  in  a  divorce  action,  citing  Dennett  v. 
Dennett,  63  App.  D.C.  252,  71  F.  2d  975.  Aside  from  what¬ 
ever  direct  bearing  such  decision  might  have  on  Appellee’s 
false  issue,  its  following  recitals  and  dicta  (253)  do  serve 
to  confirm  that  on  the  facts  as  shown  herein.  Appellant’s 
domicile  or  residence  has  been  in  Virginia  continuously 
from  1942  to  date,  and  never  at  any  time  in  the  District 
of  Columbia: 

“When  this  plaintiff  graduated  from  the  Naval 
Academy  and  entered  the  service,  he  registered  the 
District  of  Columbia  as  his  place  of  legal  residence, 
and  he  renewed  that  registration  every  six  months 
thereafter,  including  the  period  of  these  proceedings, 
and  the  acts  complained  of  herein.  Furthermore,  the 
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plaintiff  was  bora  in  the  District  of  Columbia;  lived 
here  with  his  parents  and  attended  school  here  until 
he  entered  the  Naval  Academy;  he  joined  a  Church 
here  in  his  youth,  and  has  maintained  his  membership 
therein;  when  he  joined  the  American  Legion  while 
stationed  in  New  Jersey,  he  joined  a  Post  of  the  Dis¬ 
trict  of  Columbia;  and  the  only  living  members  of  his 
family  identified  in  the  record,  namely  his  mother  and 
married  sister,  live  here.  Residence  is  dependent  upon 
considerations  of  intention  and  conduct,  which  make 
each  case  rest  upon  its  own  facts  and  circumstances, 
and  the  whole  course  of  plaintiff’s  conduct,  and  the 
background  of  his  life,  indicate  his  intention  to  make 
the  District  of  Columbia  his  permanent  place  of  legal 
residence,  with  the  sole  exception  of  his  registry  as 
a  voter  of  New  Jersey.  That  episode  is  inconsistent 
with  his  residence  here,  and  from  his  own  account, 
thereof,  he  perceived  this  inconsistency  before  casting 
a  vote,  and  never  did  vote  in  New  Jersey.  •  •  •  We  are 
of  the  opinion  that  this  episode,  viewed  as  an  item  of 
evidence  relating  to  residence,  is  insufficient  to  over¬ 
come  the  other  evidence  in  the  record  indicating  the 
fixed  intention  of  the  plaintiff  to  make  the  District  of 
Columbia  his  place  of  legal  residence.” 

Appellee  does  not  challenge  the  contention  that  as  a 
matter  of  law,  the  domicile  of  a  wife  during  a  marriage 
follows  the  domicile  of  her  husband,  and  becomes  his 
domicile,  and  remains  such  until  termination  of  the 
marriage,  or  until  a  separation,  which,  it  would  appear 
from  Davis  v.  Davis,  68  App.  D.C.  240,  96  F.  2d  512,  has  to 
be  a  “judicial  separation.”  Accordingly,  during  the 
period  1949-1952,  or  perhaps  even  longer,  Appellee’s 
domicile  was  in  Virginia,  and  as  this  Court  has  held  that 
in  divorce  actions,  domicile  means  residence,  hers  was 
then  also  in  Virginia,  so  confirmed  by  Appellee  herself 
through  her  successive  certifications  to  the  Virginia  State 
authorities,  1950-1953  (Appellant’s  Brief  20,  21). 


n.  The  Issues  of  Cruelty  and  Condonation 

(a) 

At  her  page  11,  Appellee  again  asserts  that  the  evidence 
establishes  that  Appellant  was  and  is  an  alcoholic,  but 
neglects  to  add  that  the  evidence  also  establishes  that  she 
had  fnll  awareness  in  that  regard  prior  to  their  marriage 
(Appellants  Brief,  22-24) ;  and  at  her  page  11,  asserts  that 
soon  after  their  marriage  she  “ discovered”  that  Appellant 
was  drinking,  when  in  actuality  she  learned  of  his  such 
propensity  the  second  day  after  she  first  met  him  in 
December  1948,  when  he  got  intoxicated  and  “she  came 
and  chased  me  at  the  Mayflower  Hotel  and  got  me  up” 
(App.  60,  61),  and  had  such  propensity  emphasized  to 
her  again  and  again  during  their  immediately  ensuing 
social  relationships.  (App.  61-63) 

It  is  not  disputed,  and  the  testimony  of  both  parties 
establishes,  that  they  were  jointly  occupying  the  same 
living  quarters,  namely  Apartment  1101  at  1028  Con¬ 
necticut  Avenue,  N.W.,  when  Appellee  filed  her  Complaint 
on  June  16,  1952,  and  that  they  continued  so  to  do  until 
July  4,  1952.  Appellant  again  contends  that  the  evidence 
establishes,  as  shown  pages  16-18,  and  21-24,  of  his  Brief, 
that  on  June  16,  1952,  Appellant  and  Appellee  were  co¬ 
habiting  as  husband  and  wife  in  Apartment  1101,  and 
continued  to  cohabit  there  until  July  4,  1952,  and  that 
therefore  the  alleged  offenses,  charged  in  Appellee’s  Com¬ 
plaint,  stand  as  having  been  thereby  condoned  by  her. 
Their  inadequacy  as  ground  for  divorce  further  appears 
when  it  will  be  recalled  that  in  late  August  1952,  the  parties 
journeyed  to  Bethany  Beach,  Delaware,  where  for  about 
ten  days  they  occupied  the  same  household  apartment, 
comprising  living  room,  two  bedrooms,  bath,  and  kitchen, 
the  Appellant  being  on  many  occasions  with  Appellee  in 
her  bedroom  at  night  (App.  58;  Appellant’s  Brief  21,' 22). 
Appellant  testified  on  direct  examination  at  the  trial  to 
the  details  of  this  1952  late  summer  interlude  (App.  58, 
59),  with  full  opportunity  thereafter  for  cross-examination, 
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and  also  for  any  rebuttal  testimony,  but  there  was  none, 
and  although  his  such  testimony  is  plainly  carried,  pages 
21  and  22  of  his  Brief,  the  facts  of  this  episode  are  by¬ 
passed  in  Appellee’s  Brief.  The  alleged  prior  offenses 
accordingly  stand  as  doubly  condoned  by  her. 

0>) 

At  her  page  15,  Appellee  asserts  that  Appellant  does  not 
suggest  that  the  purported  adultery,  alleged  in  the  Supple¬ 
mental  Complaint,  is  not  cruelty,  apparently  overlooking 
the  presentation  page  24  of  Appellant’s  Brief,  at  sub- 
paragraph  (c),  to  which  attention  is  again  invited. 

Schnor  v.  Schnor,  235  Iowa  720,  17  N.W.  2d  375,  cited 
at  Appellee’s  page  15,  is  not  in  point,  because  it  deals  not 
only  with  acts  of  cruelty  as  such  on  the  part  of  the  wife, 
but  also  with  notorious  and  undenied  adulteries  com¬ 
mitted  by  her  as  well,  while  she  and  her  husband  were  still 
cohabiting. 

i  Appellant  testified  that  he  was  never  unfaithful  to 
Appellee  during  the  time  they  lived  together  (App.  85), 
and  Appellee’s  Complaints  do  not  charge  any  infidelity 
during  the  cohabitation  (App.  108-110,  130-131).  In  such 
general  connection,  it  may  again  be  recalled  that  Dr. 
Steiner  testified  that  when  Appellant  first  consulted  him  in 
April  1951,  Appellant  was  sexually  frustrated,  which 
situation  had  been  going  on  more  or  less  since  he  and 
Appellee  were  married,  because  she  was  denying  him 
sexual  intercourse  (App.  70,  71),  and  that  he  (Dr.  Steiner) 
found  evidence  of  continuation  of  such  denial  in 
Appellant’s  successive  consultations  with  him  (App.  72). 

It  is  stated  in  Section  6.20,  at  page  270,  Nelson ,  Divorce 
and  Annulment,  cited  at  Appellee’s  page  15: 

“Adultery  being  an  independent  ground  for  divorce, 
it  is  said  to  be  the  general  rule  that  even  adultery  it¬ 
self  cannot  be  relied  upon  to  obtain  a  divorce  on  the 
ground  of  cruelty.  B\jt  it  seems  that  it  may  be  con¬ 
sidered  as  evidence  of  cruelty  where  flagrant  and 
notorious.” 
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The  last  sentence  of  the  above  excerpt  carries  as  foot¬ 
note  citation,  Hof  maim  v.  Hof  maim ,  232  N.Y.  215,  the  head- 
notes  thereof  being  as  follows: 

“Adultery  is  not  cruelty  in  the  ordinary  sense  as 
the  term  is  used  in  connection  with  matrimonial 
actions,  but  if  the  adultery  is  open  and  notorious, 
flaunted  in  the  eyes  of  the  public,  or  dragged  into  the 
presence  of  the  blameless  wife  or  husband,  two  wrongs 
arise  out  of  the  act:  the  adultery  itself  which  is  so 
gross  an  offense  against  the  marriage  vows  as  in 
itself  to  lead  to  a  dissolution  of  the  marriage,  and 
cruelty  to  the  innocent  partner.  *  •  •  A  complaint 
which  alleges  in  substance  that  defendant  lives  in  open 
adultery  with  another  woman;  that  he  falsely  says 
that  plaintiff  is  the  wife  he  has  divorced  for  mis¬ 
conduct  ;  and  that  the  other  woman  is  his  lawful  wife, 
states  a  course  of  action  for  separation  on  the  ground 
of  cruelty.,, 

Hypothetically,  it  might  be  observed  therefore  that  even 
if  one  instance  of  an  adultery  had  been  established  in  a 
given  case  by  evidence  that  is  competent,  it  would  hardly 
qualify  as  cruelty  for  divorce  under  the  above  statement  of 
law,  where,  three  months  after  a  wife  had  sued  for  divorce, 
and  two  and  one-half  months  after  she  and  her  husband 
had  separated,  she  deemed  it  necessary  to  hire  detectives 
and  pay  them  $604.09  (R.  116)  to  try  to  ferret  out  any 
evidence  of  adultery,  to  bolster  her  case,  and  where,  nearly 
five  months  after  she  had  brought  her  suit,  and  more  than 
four  months  after  the  separation,  she  was  able  by  covert 
trailings  of  the  husband  and  eavesdropping  at  his  hotel 
door,  eventually  to  burst  in  on  his  privacy  with  her  hired 
detectives  (App.  17, 18),  through  the  use  of  a  key  obtained 
by  one  of  the  detectives,  not  from  any  authorized  source, 
but  from  a  reluctant  bellhop  whom  he  first  induced  to  sell 
him  whiskey  unlawfully,  later  paying  the  bellhop  $15.00 
for  both  the  whiskey  and  the  key.  (R.  118) 
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HL  The  Issue  of  the  Competence  of  Evidence  Relating 

to  Adultery 

The  reference  at  Appellee’s  page  16  to  Title  13,  Section 
108,  District  Code,  is  of  course  an  irrelevance.  The 
authority  of  the  individual  who  had  assumed  to  act  as  the 
process  server  has  not  been  placed  in  issue.  If  he  had 
been  supplied  with  process  documents  which  were  valid  in 
all  respects  at  the  time  of  the  purported  personal  service, 
and  if  in  addition  he  qualified  individually  under  Section 
108,  such  service  would  or  could  have  had  the  legal  effect 
specified  in  that  Section.  But  as  the  process  in  his  hands 
had  already  expired  at  the  time  of  the  purported  service, 
the  legal  effect  was  a  nullity.  Contrary  to  Appellee’s 
assertion,  service  of  the  Supplemental  Complaint  was  not 
made  as  required  by  Section  108,  nor  was  it  made  as 
required  by  Section  417,  Title  16,  because  the  process, 
purportedly  served  personally,  had  already  become  fundus 
officio ,  and  there  was  never  any  attempt  to  serve  by  pub¬ 
lication.  As  the  co-respondent  did  not  file  Answer,  or  other¬ 
wise  appear,  the  fatal  jurisdictional  defect  permanently 
remained. 

The  contention  at  Appellee’s  page  17,  made  without  any 
supporting  authority,  that  Local  Buie  7  provides  only  for 
a  procedure  to  be  followed  in  the  event  that  publication  is 
required,  is  novel,  and  specious  (App.  31-38).  Gaines  v. 
Games ,  81  U.S.  App.  D.C.  260,  157  F.  2d  521,  cited,  is  in¬ 
applicable  (1)  because,  as  was  observed  by  the  Trial  Court 
(App.  36),  it  is  not  shown  whether  there  was  a  co¬ 
respondent  in  that  case,  and  (2)  because  it  did  not  involve 
the  issue  of  the  personal  service  of  a  defunct  process. 

jit  is  further  asserted  at  Appellee’s  page  17  that  neither 
Title  13,  nor  Buie  4  of  the  Federal  Buies,  limits  the  life  of 
a  summons.  Begardless  of  whether  or  not  there  is  such 
limitation  under  Title  13,  it  is  a  fact,  as  also  pointed  out 
by  the  Trial  Court  (App.  35-36),  that  there  is  no  showing 
that  a  summons  issued  by  a  Federal  Courf  clerk  has 
eternal  life,  Federal  Buie  4(a)  itself  providing  for  the 


issuance  of  “additional  summons”  against  any  defendant 
upon  the  request  of  the  plaintiff;  and  it  is  a  further  fact, 
as  also  pointed  out  by  the  Trial  Court  (App.  36-37),  that 
Local  Buie  7  does  limit  the  life  of  a  summons  to  20  days, 
expressly  commanding  that  it  shall  be  returned  to  the 
Clerk’s  office  on  the  20th  day  after  issuance,  if  not  served 
before  then. 

At  her  pages  18  and  19,  Appellee  quotes  from  Schram  v. 
Koppin,  35  F.  Supp.  313,  but  deletes  the  later  related  dicta 
therein  (314): 

“Buie  83  of  the  new  rules  provides  that  district 
courts  may  enact  supplementary  rules  ‘not  inconsistent 
with’  the  new  rules.  The  district  court  rules  formerly 
enforced  in  this  District  [Michigan]  conformed  with 
the  State  rules,  but  no  rules  have  been  adopted  in  this 
district  since  these  new  rules  went  into  effect.  •  *  •” 

In  contrast,  as  it  may  be  pointed  out.  Local  Buie  7  is 
part  and  parcel  of  the  District  Court’s  existing  Local 
Buies,  readopted  as  late  as  February  15, 1952  (Appellant’s 
Brief,  27). 

It  is  of  course  to  be  kept  in  mind  that  at  the  outset  of 
the  trial,  and  before  any  evidence  relating  to  an  alleged 
adultery  had  been  received,  the  Court,  acting  on  its  own 
motion,  quashed  the  service  of  process  on  the  co¬ 
respondent,  on  the  ground  that  the  summons  was  without 
force  or  effect  (App.  15).  But  then,  over  Appellant’s 
objection  and  exception,  the  Court  permitted  the  trial  to 
proceed,  as  though  there  had  actually  been  a  valid  service 
upon  the  co-respondent,  or  as  though  she  had  filed  Answer 
or  otherwise  appeared  (App.  13-16,  31-38). 

“Where  person  named  as  defendant  had  not  been 
served  with  process  nor  entered  appearance,  he  was 
not  a  party.”  Randolph  v.  Railroad  Company ,  D.C. 
Mo.  1951,  100  Fed.  Supp.  139. 
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IV.  The  Issue  of  Appropriateness  in  the  Making  of  Compre- 

i  hensive  Findings  and  Conclusions  Establishing  the  Valid¬ 
ity  of  the  Florida  Divorce  Proceeding 

(a) 

i It  is  of  course  correct,  as  asserted  at  Appellee’s  page  20, 
that  in  his  Answer  (filed  Angnst  29,  1952)  to  Appellee’s 
Complaint,  Appellant  admitted  the  validity  of  his  marriage 
to  Appellee.  The  validity  of  a  marriage  is  a  question  of 
law,  not  determinable  by  a  layman,  and  when  Appellant’s 
counsel  drafted  the  form  of  Answer,  he  had  no  facts  before 
him  in  that  regard  other  than  the  ceremony  of  marriage 
in  the  District  on  August  9, 1949.  Appellant  filed  the  Suit 
to  Annul,  in  Virginia,  through  counsel  there,  on 
November  9,  1953  (App.  119-122),  alleging  that  his 
marriage  on  August  9, 1949,  to  Appellee  was  null  and  void 
under  Virginia  statutes.  In  amplification,  it  was  further 
alleged  in  that  suit  that  Appellant  married  Nancy 
Hancock  Osgood  on  July  17,  1946,  in  Virginia;  that  there¬ 
after  and  on  October  26,  1948,  she  instituted  divorce  pro¬ 
ceedings  against  him  in  Virginia,  both  parties  being  bona 
fide  residents  and  domiciliaries,  in  which  proceedings 
Appellant  appeared  and  filed  Answer;  that  on  November 
12,  1948,  a  decree  of  limited  divorce  was  entered,  which 
thereafter  and  on  May  30,  1951,  on  her  motion,  was  en¬ 
larged  into  a  decree  of  absolute  divorce  for  desertion, 
the  same  providing,  inter  alia,  that  neither  party  should 
remarry  within  four  months  therefrom,  namely  from 
May  30,  1951;  that  because  of  their  bona  fide  Virginia 
residence  and  domicile,  the  Virginia  Court  had  exclusive 
jurisdiction  to  determine  the  marital  status  of  the  parties 
(App.  120). 

It  was  further  alleged  that  after  the  entry  of  the  above 
decree  of  limited  divorce  on  November  12,  1948,  but  prior 
to  the  entry  of  the  decree  of  absolute  divorce  on  May  30, 
1951  (namely  on  May  2,  1949),  Appellant  instituted  pro¬ 
ceedings  in  Florida  for  absolute  divorce  from  Nancy 
Hancock  Osgood;  that  he  was  never  a  bona  fide  resident 
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of  Florida  for  the  purpose  of  the  proceedings,  as  Katharyn 
Fuqua  Osgood  well  knew ;  that  his  marital  status  remained 
subject  solely  to  the  determination  of  the  Court  in  Vir¬ 
ginia,  of  which  he  was  a  resident  and  domiciliary;  that 
therefore  the  purported  decree  of  absolute  divorce  entered 
June  3  (sic),  1949,  was  null  and  void,  also  so  known  to 
said  Katharyn  Fuqua  Osgood,  who  on  numerous 
occasions  suggested  to  Appellant  a  further  marriage 
ceremony  between  them  after  the  Virginia  limited  divorce 
decree  had  become  final  (App.  120,  121). 

It  was  further  contended  that  at  the  time  of  the  alleged 
marriage  to  Appellee  on  August  9,  1949,  Appellant  was  a 
resident  and  domiciliary  of  Virginia,  and  had  been  such 
since  1942,  paragraphs  7  and  8  of  the  Complaint  con¬ 
taining  allegations  of  supporting  facts  and  particulars 
(App.  121,  122). 

(b) 

Thereafter,  and  on  November  20,  1953,  Appellee  pro¬ 
jected  the  matters  of  the  Virginia  proceeding  and  of  its 
related  Florida  divorce  proceeding,  into  her  pending  pro¬ 
ceeding  here,  by  moving  therein  that  Appellant  be  enjoined, 
pendente  lite,  from  continuing  with  the  Suit  to  Annul, 
appending  a  copy  of  its  Complaint  to  her  motion  (App. 
118,  119).  Appellants  Points  and  Authorities,  filed 
November  23,  1953,  carried  his  affidavit  of  that  date 
merely  detailing  facts  showing  his  long  continued 
Virginia  domicile  (App.  123).  Then,  on  December  4,  1953, 
Appellee  filed  Supplemental  Points  and  Authorities  in 
further  support  of  her  pending  motion,  asserting  therein 
that  the  Virginia  action  was  frivolous  and  a  sham,  and 
appending,  as  for  substantiation,  a  copy  of  record  of  the 
Florida  proceeding  (certified  copy  being  Plaintiff’s  Ex¬ 
hibit  No.  3  in  the  record  herein).  Thereafter,  and  on 
December  8, 1953,  Appellant  filed  his  affidavit  of  December 
7,  1953  (App.  125),  and  also  the  affidavit  of  like  date  by 
Mr.  Moncure  (App.  126),  in  further  opposition  to 
Appellee’s  motion. 
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(c) 

As  already  recited  in  Appellant’s  Brief  (32),  the  motion 
to  enjoin  pendente  lite  came  on  for  hearing  before  Judge 
Pine  on  December  11,  1953,  who  after  hearing,  entered 
Order  granting  the  motion  (App.  127).  It  may  be  stated 
parenthetically  that  at  such  hearing,  and  in  connection  with 
his  presentation,  Appellee’s  counsel,  Mr.  Shapiro  (whose 
good  faith  is  in  no  manner  impugned),  placed  the  certified 
copy  of  the  Florida  proceeding  before  Judge  Pine  in 
support  of  Appellee’s  assertions  concerning  the  character 
of  the  Virginia  proceeding.  Thereafter,  and  in  rebuttal. 
Appellant’s  counsel  invited  Judge  Pine’s  attention  to 
Appellant’s  affidavit  of  December  11,  1953,  of  record,  and 
read  its  full  text  in  open  Court.  Obviously  taken  aback 
at  its  contents,  the  distinguished  jurist  asked  Appellant’s 
counsel  whether  he  was  to  understand  or  infer  that  the 
certified  copy  of  record  in  his  hands  included  material 
made  up  out  of  whole  cloth,  to  which  counsel  replied  that 
such  was  the  implication,  adding  that  if  the  statements  in 
Appellant’s  affidavit  were  substantiated,  then  of  course  a 
gross  fraud  had  been  committed  in  the  conduct  of  the 
Florida  proceeding.  Judge  Pine  indicated  agreement  with 
that  view  and  observed  that  he  considered  that  the  matter 
merited  the  attention  of  the  United  States  Attorney. 
When  both  counsel  immediately  concurred,  Judge  Pine 
requested  them  to  place  the  matter  before  that  Attorney. 

(d) 

Thereafter,  and  on  January  11,  1954,  in  obedience  to 
Judge  Pine’s  request,  Appellant’s  counsel  addressed  a 
letter  on  the  subject  to  the  United  States  Attorney,  Mr. 
Leo  Rover,  with  copy  to  Mr.  Shapiro,  and  a  supplementary 
letter  to  Mr.  Rover  on  January  18,  1954,  subsequently 
receiving  a  call  from  Mr.  John  Doyle,  Assistant  United 
States  Attorney,  in  reply.  At  the  ensuing  conference  by 
Appellant  and  his  counsel  with  Mr.  Doyle,  the  latter 
interrogated  Appellant  closely  on  the  statements  in  his 


/ 


15 


affidavit  of  December  7,  1953,  and  all  his  replies  were  in 
fnll  conformity.  At  the  conclusion  of  the  conference,  Mr. 
Doyle  expressed  doubt  as  to  their  jurisdiction  over  asso- 

_ cjted  non-District  aspects,  hut  added  that  he  would  give 

the  situation  additional  study.  On  February  11,  1954, 
Appellant’s  counsel  sent  Mr.  Doyle  a  copy  of  Appellant’s 
further  and  more  detailed  affidavit  of  that  date,  and  of  its 
attached  exhibits,  but  has  not  since  heard  from  Mr.  Doyle. 

(e) 

Also  on  January  11, 1954,  Appellant’s  counsel,  acting  on 
his  own  initiative,  addressed  a  letter  on  the  same  subject 
to  the  Florida  Attorney  General,  enclosing  copy  of 
Appellant’s  affidavit  of  December  7,  1953,  who  in  turn 
referred  the  matter  to  Judge  D.  0.  Rogers,  Lakewood, 
Florida,  the  officiating  Judge  in  the  Florida  proceeding  in 
question.  Counsel’s  letter  advised  that  Appellant  was 
available  for  any  desired  interview.  Some  correspondence 
then  ensued  between  counsel  and  Judge  Rogers,  who,  on 
receipt  of  the  reference  from  the  Attorney  General,  called 
upon  Appellant’s  attorney  of  record  in  the  Florida  pro¬ 
ceeding  for  a  statement.  As  the  latter,  when  received,  was 
in  direct  conflict  with  recitals  in  Appellant’s  affidavit, 
counsel  on  February  11, 1954,  transmitted  to  Judge  Rogers 
the  original  of  Appellant’s  further  and  more  detailed 
affidavit  of  that  date,  with  exhibits  annexed,  simultaneously 
remarking  to  Judge  Rogers  that  in  view  of  the  disparity 
between  the  recitals  in  Appellant’s  affidavits  and  those  in 
the  statement  received  from  the  Florida  attorney  of 
record,  he  might  care  to  request  the  attorney  to  place  his 
statement  in  affidavit  form  also.  In  reply,  Judge  Rogers 
later  wrote  counsel  that  he  had  personally  checked  the 
Court  file  and  record,  and  that  they  appeared  to  be  regular 
on  their  face,  and  that  he  was  convinced  that  the  local 
attorney  had  handled  the  case  properly,  and  considered 
that  Appellant  was  being  actuated  by  ulterior  motives  in 
endeavoring  to  make  the  record  appear  otherwise,  and  had 
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so  advised  the  Attorney  General;  that  any  attack  on  the 
proceeding  should  be  in  the  manner  of  a  bill  of  review. 
As  snch  course  appeared  to  Appellants  counsel  to  be  im¬ 
practical  by  reason  of  the  obvious  local  disaffection,  his 
incursion  rested  at  that  point. 

•  (*) 

As  will  be  recalled.  Appellee’s  Supplemental  Complaint 
was  filed  December  18,  1953  (App.  130,  131),  and 
Appellant’s  Answer  thereto  on  January  6,  1954,  in  which 
latter  pleading  the  validity  of  their  marriage  was 
challenged  on  the  ground  that  Appellant  was  still  married 
to  another  on  August  9,  1949,  such  position  having 
appeared  to  be  justified  by  the  allegations  in  the  Virginia 
suit  to  annul,  filed  November  9,  1953,  and  by  the  dis¬ 
closures  on  Appellee’s  motion  to  enjoin.  It  may  also  be 
stated  parenthetically  that  if  the  validity  of  the  marriage 
of  the  parties  had  gone  to  full  issue  at  the  trial.  Appellant 
was  prepared  to  testify  to  all  facts  set  out  in  his  affidavit 
of  December  7, 1953  (App.  125),  and  to  additional  matters, 
and  also  to  place  in  evidence  the  deposition  of  Louis  W. 
Metzger,  Jr.,  February  11,  1954  (original  being  in  the  rec¬ 
ord  herein),  corroborative  of  Appellant’s  non-Florida  resi¬ 
dence,  January  22- June  2,  1949.  Moreover,  it  did  not 
appear  that  an  estoppel  to  challenge  the  validity  of  the 
marriage  would  lie,  or  would  necessarily  lie,  because  while 
Goodloe  v.  Hawk,  72  App.  D.C.  287, 112  F.  2d  753,  adverted 
to  on  Appellee’s  page  21,  does  hold  that  the  general  public 
policy  in  this  jurisdiction,  as  judicially  interpreted,  no 
longer  prevents  application  in  annulment  action  of  laches 
and  estoppel  doctrines  in  determining  the  effect  to  be  given 
irregular  foreign  divorces,  it  also  contains  the  following 
(291,  292) : 

“Doubtless  there  are  circumstances  wherein  a 
particular  public  policy  requires  annulment  of  a 
i  marriage  without  regard  to  the  guilt  or  innocence  of 
the  parties  affected,  and  many  of  the  cases  rejecting 
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the  laches  or  estoppel  doctrines  involve  snch  situa¬ 
tions.  The  Simmons  and  Frey  cases  may  indicate 
that  a  prior  decree  representing  active  fraud  on  the 
foreign  tribunal  must,  as  a  matter  of  public  policy,  be 
so  regarded.  It  will  be  recalled  in  this  connection  that 
as  regards  the  divorce  here  challenged,  no  fraud  was 
practised  on  the  Virginia  Court  respecting  the 
appellee’s  bona  fide  residence  there  nor  the  fact  of  her 
then  husband’s  desertion.” 

However,  as  the  date  of  trial  herein  approached  and 
preparations  for  the  same  began,  the  desirability  of 
pressing  for  a  determination  therein  of  the  issue  of 
marriage  validity  became  less  clear,  on  a  closer  realization 
by  Appellant  of  the  harm  which  could  descend  upon  the 
minor  child  by  a  ruling  herein  of  marriage  invalidity.  In 
his  pending  suit  in  Virginia  to  annul,  the  danger  of  the 
infliction  of  the  stigma  of  illegitimacy  is  not  present,  be¬ 
cause  the  Virginia  annulment  statute  expressly  provides 
that  children  remain  legitimate  (App.  119,  120).  The 
growing  doubt  as  to  the  desirability  of  pressing  the  issue 
of  marriage  validity  herein  was  heightened  by  the  receipt 
shortly  before  the  trial,  from  Appellee’s  counsel,  of  a  copy 
of  their  Memorandum  of  Law,  indicating  that  in  the  event 
that  the  marriage  ceremony  of  August  9,  1949,  should  be 
held  a  nullity  because  of  the  invalidity  of  the  Florida 
divorce  decree,  a  common  law  marriage  between  the 
parties  would  then  be  asserted,  by  reason  of  their  open 
cohabitation  as  husband  and  wife  appreciably  beyond  the 
period  of  the  four  months  specified  in  the  decree  of 
absolute  divorce  between  Appellant  and  Nancy  Hancock 
Osgood,  in  Virginia  May  30,  1951.  The  risk  of  a  stigma 
upon  the  minor  child,  born  May  13, 1950,  therefore  appeared 
even  greater.  The  creditable  decision  which  Appellant 
-  eventually  reached  in  the  matter,  on  motivation  of 

paternal  instincts,  was  reflected  at  the  outset  of  the  trial 
when  his  counsel  announced  to  the  Court  that  Appellant 
was  not  going  to  press  the  issue  of  marriage  validity  nor 
offer  any  testimony  in  that  regard  (App.  1). 
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(8) 

Naturally  it  was  the  hope  or  expectation  of  Appellant 
and  his  counsel  that  the  above  announcement  at  the  open¬ 
ing  of  the  trial  would  have  allowed  the  Court  to  make  a 
finding  of  marriage,  and  so  terminate  that  issue  in  the 
proceeding.  Instead,  however,  as  previously  observed, 
relying  solely  on  a  foreign  record  before  it,  and  dis¬ 
regarding  counsel’s  statement  that  Appellant  had  not 
fulfilled  the  Florida  residence  period  (App.  6),  and  with¬ 
out  calling  Appellant,  who  was  present  and  available  for 
testimony  (App.  5),  or  adequately  inquiring  otherwise, 
the  Court  saw  fit  promptly  to  make  detailed  findings  and 
conclusions  establishing  the  validity  of  the  Florida  pro¬ 
ceedings,  notwithstanding  that  their  fraudulent  character 
had  been  indicated  by  Appellant’s  affidavit  of  December  7, 
1953,  which  was  parcel  of  the  record  which  the  Court 
announced  at  the  outset  of  the  trial  it  had  carefully 
examined  (App.  1).  Among  such  findings  and  conclusions, 
as  announced  from  the  Bench,  are  the  following: 

1.  “There  is  attached  [to  the  report  of  the  Special 
Master]  a  full  transcript  of  the  testimony  taken.” 
(App.  4) 

2.  “He  [Austin  Branch  Osgood]  was  cross- 
examined  in  the  matter  by  counsel  for  Mrs.  Osgood, 
one  A.  R.  Carver,  and  the  question  of  residence  was 

,  gone  into,  and  in  the  cross-examination,  at  one  point, 
Mr.  Osgood  testified  that  he  had  been  right  there  in 
Lakeland  most  of  the  time;  that  he  had  made  several 
trips  to  Miami  and  to  different  points  of  interest 
around,  but  most  of  the  time  he  stayed  right  in  Lake¬ 
land.”  (App.  4) 

3.  “On  the  question  of  whether  he  had  gone  beyond 
the  limits  of  the  State  of  Florida,  he  [Austin  Branch 
Osgood]  answered  that  he  had  not,  and  he  was  sup¬ 
ported  in  that  contention  by  a  corroborating  witness  by 
the  name  of  Mrs.  C.  J.  Maxey,  of  Lakeland,  Florida, 

i  who  had  testified  he  had  been  living  in  Florida  since 
January  1949,  and  that  he  had  lived  there  the  requisite 
time.”  (App.  4) 
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4.  “The  Court  finds  that  the  present  defendant  in  the 
cause,  Austin  Branch  Osgood,  in  the  year  1949  became 
a  resident  of  the  State  of  Florida  in  the  month  of 
January  1949 ;  •  *  •  that  there  was  testimony  taken 
before  a  Special  Master  and  the  Judge  of  Polk  County, 
State  of  Florida.  *  *  •”  (App.  5) 

Among  the  formal  findings  and  conclusions  herein  filed 
March  25,  1954,  are  the  following: 

1.  “That  on  June  2,  1949,  and  prior  thereto  for  a 
period  of  more  than  ninety  days,  the  defendant, 
Austin  Branch  Osgood,  was  a  resident  of  the  State  of 
Florida.  *  •  *”  (App.  137) 

2.  “He  [Austin  Branch  Osgood]  testified  [in  the 
proceeding  there]  that  he  had  not  been  out  of  the  State 
of  Florida  for  a  period  of  ninety  days  prior  to  the 
filing  of  his  suit  for  divorce.”  (App.  137) 

It  is  submitted  that  each  and  every  one  of  the  above 
findings  and  conclusions  cannot  be  regarded  as  other  than 
a  legal  absurdity,  in  the  light  of  the  content  of  Appellant ’s 
affidavit  of  December  7,  1953,  of  record  (App.  125,  126) ; 
of  the  testimony  of  Mr.  Metzger,  as  reported  Appellant’s 
Brief,  page  36  (Deposition  in  the  record  herein) ;  of  the 
testimony  of  Appellant  at  the  trial  that  during  the  spring 
of  1949  he  came  up  practically  every  weekend  from 
Charlottesville  to  visit  Appellee  in  Washington  (App.  62) ; 
and  that  he  was  in  Charlottesville  over  the  1949  Memorial 
Day  period,  Appellee  being  at  a  club  there  as  his  guest 
(App.  62),  the  testimony  of  Mr.  Steed  so  corroborating. 
(App.  74,  75,  78) 

V.  The  Issue  of  the  Permanent  Injunction 

(a) 

As  previously  recited,  the  suit  for  annulment  was  filed 
in  Virginia  on  November  9,  1953  (App.  119-122).  On 
November  20,  1953,  Appellee  filed  her  Motion  to  enjoin 
Appellant,  pendente  lite  (App.  118).  It  will  be  recalled 
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that  while  that  Motion  was  still  pending  and  undetermined, 
namely  on  December  10,  1953,  Appellee,  through  Virginia 
counsel,  filed  Motion  in  the  Virginia  proceeding  for  Sum¬ 
mary  Judgment  (Appellant’s  Brief  5,  38;  Appellee’s  Brief 
25),  thereby  accepting  the  jurisdiction  of  the  Virginia 
■Court.  After  a  hearing  on  the  following  day,  namely 
December  11,  1953,  the  District  Court  entered  the  Order, 
enjoining  pendente  lite  (App.  127).  Notwithstanding 
that  Appellant  then  stood  so  enjoined.  Appellee  thereafter, 
and  on  January  5,  1954,  filed  Answer  in  the  Virginia  pro¬ 
ceeding  jointly  through  her  attorney  of  record  herein  and 
her  Virginia  counsel,  thereby  once  again  accepting  the 
jurisdiction  of  the  Virginia  Court,  and  in  effect  re¬ 
activating  that  cause.  The  record  establishes  that  in 
milking  permanent  at  the  trial  herein  in  March  1954,  the 
temporary  injunction  which  had  theretofore  issued  on 
December  11,  1953,  the  Trial  Judge  acted  on  his  own 
motion,  and  without  request  from  either  party.  But  he 
did  more  than  that.  He  made  permanent  a  prior  temporary 
injunction,  the  provisions  of  which,  during  its  ensuing 
life,  Appellee  in  effect  had  herself  waived,  by  filing  formal 
Answer  in  the  Virginia  suit,  and  resubmitting  to  the 
jurisdiction  of  the  Virginia  Court 

(b) 

At  her  page  23,  Appellee  recites  that  the  District  Court 
made  a  finding  that  the  marriage  between  the  parties  was 
valid,  and  that  such  finding  was  made  after  the  Appellant 
had  failed  to  introduce  any  evidence  in  support  of  the 
contention  of  marriage  invalidity.  But  in  virtually  the 
same  breath,  she  asserts  that  the  issue  had  been  fully 
adjudicated  in  the  District  Court.  As  pointed  out  at 
page  40  of  Appellant’s  Brief,  the  words  “to  protect  or 
effectuate  its  judgments”  were  specifically  included  in 
28  XJ.S.  Code  2283  to  enjoin  relitigation  in  State  Courts 
of  cases  and  controversies  fully  adjudicated  by  the 
Federal  Courts.  (Italicizing  supplied.) 


“Adjudicate”  is  defined  in  2  Corpus  Juris  Secundum  49 
as  follows : 

“To  solemnly  or  deliberately  determine  by  judicial 
power  upon  a  hearing  of  the  rights  and  interests  of 
the  parties  involved  on  the  issues,  and  the  evidence 
to  be  taken  and  submitted  according  to  some  prescribed 
method,  or  in  the  absence  thereof,  the  usual  method 
of  procedure  known  to  the  statutes  or  the  common 
law,  and  after  a  hearing  in  respect  of  the  matters  in 
issue  to  decide  and  decree  what  are  the  respective 
rights  of  the  parties  as  they  may  appear  from  the  law 
and  the  evidence  adduced.” 

Accordingly  there  was  no  full  or  real  adjudication  on 
the  issue  of  marriage  validity,  the  findings  and  conclusions 
upon  the  subject  being  in  effect  as  by  a  default. 

(c) 

Appellee  further  asserts,  her  page  23,  that  the  purpose 
of  enjoining  Appellant  from  continuing  with  the  suit  to 
annul  “is  to  prevent  relitigation  of  the  same  facts  in  the 
State  Court  when  those  facts  have  been  fully  adjudicated 
in  the  Court  below.” 

But  certain  basic  allegations  of  law  or  fact,  as  sum¬ 
marized  below,  appearing  in  the  Complaint  in  the  Suit  to 
Annul,  were  not  touched  upon  or  dealt  with  in  the  proceed¬ 
ing  in  the  District  Court: 

(1)  That  at  the  time  of  the  decree  of  limited  divorce 
November  12, 1948,  between  Appellant  and  Nancy  Hancock 
Osgood,  the  Virginia  Court  had  exclusive  jurisdiction  to 
determine  the  marital  status  of  the  parties.  (App.  120) 

(2)  That  at  the  time  of  Appellant’s  institution  of  the 
Florida  proceeding  in  May  1949,  his  marital  status  was 
subject  solely  to  the  determination  of  the  Virginia  Court. 
(App.  121) 

(3)  That  Katharyn  Fuqua  Osgood  well  knew  that 
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Appellant  was  not  a  resident  of  or  domiciled  in  Florida  for 
the  purpose  of  his  divorce  proceeding  there.  (App.  121) 

(4)  That  Katharyn  Fuqua  Osgood  knew  that  the 
Florida  Decree  was  null  and  void,  and  suggested  to 
Appellant  on  numerous  occasions  that  they  have  a  further 
marriage  ceremony,  after  the  Virginia  divorce  decree  had 
become  final.  (App.  121) 

(5)  That  Appellant  was  domiciled  in  Virginia  when  he 
filed  his  suit  to  annul  on  November  9,  1953,  and  long  prior 
thereto.  (App.  121,  122) 


(d) 

At  Appellee’s  page  23,  alarm  is  professed  over  the 
possibility  that  if  Appellant  is  not  successful  in  his  annul¬ 
ment  suit  in  Virginia,  he  might,  unless  the  injunction 
against  him  is  maintained,  raise  the  same  issue  successively 
in  the  47  remaining  States,  requiring  Appellee  to  incur 
prohibitive  expense  in  travelling  to  the  various  States,  and 
hiring  attorneys  in  contesting  Appellant’s  allegations.  It 
is  the  understanding  of  Appellant’s  counsel  that  an  annul¬ 
ment  action  is  properly  maintainable  only  in  the  juris¬ 
diction  of  a  plaintiff’s  domicile,  and  that  a  person  can  have 
only  one  domicile  at  a  time,  established  not  alone  by  a 
residing  at  a  particular  place,  but  also  by  accompanying 
facts  and  circumstances  showing  situs  permanence. 
Accordingly,  Appellant  would  be  faced  with  the  accomplish¬ 
ment  of  a  not  inconsiderable  feat  if  he  were  to  aspire  to 
establish  47  successive  domiciles  during  the  remainder  of 
his  lifetime.  It  might  be  noted  that  his  present  domicile, 
namely  in  Virginia,  has  already  run  over  the  span  of  12 
years.  Moreover,  any  decree  of  annulment  would  be  en¬ 
titled  to  full  faith  and  credit  only  if,  in  addition  to  actual 
domicile  and  grounds,  both  parties  had  been  properly  be¬ 
fore  the  Court ;  and  of  course  Appellee  would  be  governed 
largely  by  her  own  discretion  in  that  regard.  She  has 
already  exercised  such  discretion  with  respect  to  the  exist¬ 
ing  suit  in  Virginia. 
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VL  The  Issue  of  Appellant's  Visitation  Rights 

It  is  hardly  correct,  as  is  asserted  at  Appellee’s  page 
25,  that  Appellant  complains  that  the  Trial  Court  did  not 
define  snch  rights  with  sufficient  particularity.  The  trouble 
is  that  the  Court  did  not  define  with  any  particularity. 
The  adjudication  that  Appellant  may  see  his  son  “only  at 
reasonable  times  and  reasonable  hours  which  shall  be 
determined  with  the  consent  of  the  plaintiff”  (App.  140), 
is  vague,  and  invests  Appellee  with  a  power  of  veto  which 
is  unwarranted,  and  impairs  Appellant’s  natural  rights. 
The  Court  could  have  spelled  out  Appellant’s  rights,  as 
it  was  urged  to  do  (Appellant’s  Brief  43)  by  defining 
when,  and  where,  and  how  frequently,  and  how  long  on 
each  occasion,  Appellant  might  see  his  son,  conditional 
on  his  state  of  sobriety  at  the  time.  When  Appellant  has 
seen  his  son  in  the  past,  or  was  trying  to  make  a  date  to 
see  him,  Appellant  was  not  under  the  influence  (R.  237), 
and  Appellee’s  own  witness  Adamson  testified  that  on  the 
occasions  when  he  has  seen  Appellant  sober,  the  latter 
was  a  perfect  gentleman  (App.  48).  In  addition  to  having 
always  provided  properly  for  his  son’s  support,  Appellant 
has  made  liberal  provision  for  him  in  his  will  (App.  98), 
but,  as  observed  in  Appellant’s  Brief  (43),  the  child  is 
growing  up  without  knowing  his  father,  about  half  of  his 
four  years  having  already  passed  since  Appellant  has  been 
able  to  see  him  (App.  84). 

VII.  The  Issue  of  the  Reasonableness  of  the  Award  for  Support 

and  Maintenance 

(a) 

It  is  incorrect,  as  asserted  at  Appellee’s  page  26,  that 
Appellant  represented  to  the  Court  that  he  receives 
approximately  $13,200  per  year  income  from  the  trust 
fund,  in  addition  to  his  salary  from  the  Slate  Corporation. 
In  his  affidavit  filed  August  29,  1952  (App.  113),  and  also 
in  his  verified  Answer  filed  August  29,  1952  (App.  112), 
Appellant  stated  that  his  then  income  from  the  Slate  Cor- 
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poration  was  $13,200,  explaining  in  his  Answer  that  such 
figure  also  included  bonuses,  and  that  the  continuation  of 
the  amount  of  that  salary  was  doubtful  because  of  the 
marked  decline  in  the  company’s  volume  of  business.  He 
also  stated  in  that  affidavit  (App.  113),  and  in  the  Answer 
(App.  112),  that  the  income  from  the  trust  fund  was  about 
$12,000,  and  that  such  income  was  variable,  being  derived 
solely  from  dividends  on  common  stocks  (App.  112). 
Appellant  added  in  his  affidavit  that  the  total  annual  income 
of  about  $25,000  (comprised  of  $13,200  salary  and 
$12,000  trust  income)  was  his  sole  income,  and  also  was 
gross,  and  before  Federal  and  Virginia  State  income  tax 
liabilities,  which  he  estimated  as  totalling  $10,000  annually. 

(b) 

August  29,  1952,  the  filing  date  of  the  above  affidavit 
and  Answer,  was  of  course  one  year  and  a  half  prior  to 
the  trial  held  in  March  1954.  During  the  intervening  period 
•  Appellant’s  financial  position  deteriorated  markedly,  due 
to  the  heavy  alimony,  with  consequent  increase  in  his  tax 
arrears,  to  the  required  assignment  to  the  Bank  in  June 
1953,  and  to  the  drastic  salary  reduction  as  of  December 
1, 1953  (App.  66-67,  82,  116-118,  135). 

(C) 

It  is  not  correct,  as  asserted  further  at  Appellee’s  page 
26,  that  at  a  meeting  of  the  Directors  of  the  Slate  Corpora¬ 
tion  in  Virginia  in  December  1953  “Appellant  reduced  his 
salary  from  $12,000  per  year  to  $6,000  per  year.”  It  will 
be  noted  that  as  far  back  as  August  29,  1952,  in  his 
Answer  filed  on  that  date,  Appellant  expressed  doubt  as  to 
the  continuation  of  the  existing  amount  of  his  salary,  for 
reasons  which  he  set  out  Next,  in  his  affidavit  June  9, 
1953,  Appellant  stated  that  salaries  of  all  officials  of  the 
Corporation  were  due  to  be  cut  drastically  soon,  as  the 
company’s  business  was  running  about  40  per  cent  less 
than  in  1952  (App.  117).  Then,  in  his  later  affidavit  of 
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December  14,  1953,  Appellant  stated  that  during  the  pre¬ 
ceding  18  months  “the  business  of  said  Corporation  had 
been  steadily  declining,  with  the  result  that  its  forthcoming 
statement  will  show  a  net  loss  for  the  year  1953;  that  in 
the  circumstances,  the  Directors  of  said  Corporation  have 
deemed  it  necessary  substantially  to  reduce  salaries  and 
management  expense;  that  in  pursuance  of  such  policy, 
defendant’s  salary  has  been  reduced  to  $6,000  annually, 
effective  December  1,  1953”  (App.  128). 

Mr.  Steed,  Secretary  and  a  Director  of  the  Corporation, 
testified  that  it  was  Mr.  Grant,  its  Treasurer,  and  also  a 
Director  (R.  183,  184),  who  initiated  the  steps  for  the  re¬ 
duction  of  Appellant’s  salary,  having  talked  to  Mr.  Steed 
about  it  two  or  three  times  in  the  summer  of  1953,  and  that 
as  a  result  of  Mr.  Grant’s  urging,  the  Directors  eventually 
took  such  action  at  the  December  1953  meeting  (App. 
82,  83). 

Therefore,  the  Court’s  finding  that  such  reduction  “looks 
like  a  subterfuge”  (App.  138)  was  likewise  clearly 
erroneous,  aside  from  not  being  a  finding  at  all.  “Finding 
of  fact  must  have  more  substantial  foundation  than  an 
intuition  .  .  .  speculation  cannot  be  substituted  for 
proof.”  In  re  Leicher,  197  F.  2d  955,  certiorari  denied  73 
S.  Ct.  336,  344  U.S.  914. 

(e) 

The  assignment  of  $200  per  month  to  the  Peoples 
National  Bank,  Charlottesville,  adverted  to  at  Appellee’s 
pages  26  and  27,  was  from  Appellant’s  salary,  not  from 
general  income  as  Appellee  infers,  the  Corporation  and 
the  Bank  being  both  located  in  Charlottesville.  The  Court’s 
finding  that  the  assignment  was  made  just  prior  to  a 
motion  by  Appellant  to  reduce  the  alimony  pendente  lite 
(App.  138),  is  vague,  as  it  fails  to  identify  the  time  or  date 
of  the  motion  mentioned,  two  motions  to  reduce  having 
been  filed,  namely  on  June  10,  1953  (R.  289),  and  on 
December  14, 1953  (R.  320).  The  first  was  granted  (R.  301), 
and  the  other  overruled  without  prejudice  (R.  332). 
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In  1946,  Appellant  borrowed  $11,000  from  the  above 
Bank  to  cover  losses  which  had  been  incurred  by  him  in 
the  operation  of  a  farm  near  Charlottesville  (App.  128, 
135),  which  was  finally  sold  by  him  in  1950  (App.  116).  As 
the  indebtedness  to  the  Bank  remained  outstanding,  the 
latter  required  the  Appellant,  in  June  1953,  to  assign  $200 
monthly  to  it  from  his  salary,  which  procedure,  it  was  con¬ 
templated,  would  effectuate  full  liquidation  of  the  indebted¬ 
ness  within  the  ensuing  five  years  (App.  116,  117). 
Appellant  testified  at  the  trial  that  he  was  forced  to  make 
such  assignment  when  he  did — “the  Bank  insisted’ *  (App. 
64).  Mr.  Steed,  Corporation  secretary,  confirmed  that  be¬ 
fore  any  salary  is  paid  to  the  Appellant,  $200  is  taken  out 
each  month  and  paid  to  the  Bank,  pursuant  to  the  assign¬ 
ment,  in  curtailment  of  principal,  and  for  interest,  on  the 
note  which  Appellant  has  had  up  at  the  Bank  (App.  77). 
Appellant  also  owes  the  Bank  $7,500  on  another  loan,  and 
his  interest  payments  to  the  Bank  on  both  loans  total  about 
$950  annually  (App.  66). 

The  uncontroverted  evidence  presented  beginning  page 
44  of  Appellant’s  Brief,  to  which  attention  is  again  invited, 
establishes  the  fanciful  character  of  the  monthly  income 
figure  prof  erred  once  again  at  Appellee’s  page  27. 

\ 

CONCLUSION 

The  findings  of  fact,  and  conclusions  of  law,  subject  of 
Appellant’s  Points  presented  pages  9  and  10  of  his  Brief, 
and  dealt  with  successively  and  separately  in  the  remainder 
of  his  Brief,  are  all  clearly  erroneous,  and  it  is  therefore 
again  urged  that  the  relief  requested  in  the  closing  para¬ 
graph  of  Appellee’s  Brief,  page  49,  should  be  granted. 

Respectfully  submitted, 

John  Wattawa 
1317  F  Street,  N.W. 
Washington  4,  D.  C. 

Attorney  for  Appellant 
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